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 1 We use the terms “consumer lending” and “consumer finance” to include residential 

mortgages, although the Federal Reserve defines “consumer credit” as “outstanding credit 

extended to individuals for household, family, and other personal expenditures, excluding loans 

secured by real estate.” Consumer Credit—G.19, BD. OF GOVERNORS OF THE FED. RSRV. SYS., 

https://www.federalreserve.gov/releases/g19/about.htm [https://perma.cc/T8U8-368R] (Dec. 20, 

2022) (emphasis added). For consistency and clarity, we only use the term “consumer credit” 

consistent with the narrow definition applied by the Federal Reserve Board. 



 

 2 Statement of Comm’r Rohit Chopra, Fed. Trade Comm’n on In the Matter of Liberty 

Chevrolet, Inc. d/b/a Bronx Honda Commission File No. 1623238 (May 27, 2020), 

https://www.ftc.gov/system/files/documents/public_statements/1576002/bronx_honda_final_

rchopra_bronx_honda_statement.pdf [https://perma.cc/N7Z3-AYN7].  

 3 Id. at 2. 

 4 Exec. Order No. 14110, § 7.3(b), 88 Fed. Reg. 75191, 75213 (Nov. 1, 2023). 



 

 5 This is true even though proof of intentional discrimination does not require evidence of “bad 

faith, ill will or any evil motive on the part of [any actor].” Williams v. City of Dothan, 745 F.2d 

1406, 1414 (11th Cir. 1984). 

 6 401 U.S. 424 (1971). 

 7 For discussion of the origins of this historical development, see Olatunde C. Johnson, The 

Agency Roots of Disparate Impact, 49 HARV. C.R.-C.L. L. REV. 125 (2014); James A. Burns, Jr., 

An Empirical Analysis of the Equal Credit Opportunity Act, 13 U. MICH. J.L. REFORM 102 (1979). 

The distinction between discriminatory treatment and discriminatory effects has long been blurred, 

in part, because circumstantial evidence may be relied on to prove either intentional treatment or 

unintentional effects. Courts may accept disparate impact as circumstantial evidence of intent; at 

other times, courts may treat disparate impact as an independent basis for liability. For detailed 

discussion of the caselaw governing these overlapping standards, see C.R. DIV., U.S. DEP’T OF 

JUST., TITLE VI LEGAL MANUAL [hereinafter DOJ MANUAL], https://www.justice.gov/media/

1121301/dl?inline [https://perma.cc/C2TT-W2B6]. 

 8 See, e.g., Exec. Order No. 13960, 85 Fed. Reg. 78939 (Dec. 3, 2020); see also FRANK 

PASQUALE, THE BLACK BOX SOCIETY: THE SECRET ALGORITHMS THAT CONTROL MONEY AND 

INFORMATION (2015). 

 9 See Working Grp. on Regul. & Exec. Action, Nat’l A.I. Advisory Comm., Rationales, 

Mechanisms, and Challenges to Regulating AI: A Concise Guide and Explanation (July 2023), 

https://www.ai.gov/wp-content/uploads/2023/07/Rationales-Mechanisms-Challenges-Regulating-

AI-NAIAC-Non-Decisional.pdf [https://perma.cc/DCM5-V8SG] (“AI systems can create, 

perpetuate, or exacerbate and scale bias against particular demographic groups, including through 

algorithmic discrimination.”); see also Danielle Keats Citron & Frank Pasquale, The Scored 

Society: Due Process for Automated Predictions, 89 WASH. L. REV. 1 (2014). 

 10 See, e.g., Anya E.R. Prince & Daniel Schwarcz, Proxy Discrimination in the Age of Artificial 

Intelligence and Big Data, 105 IOWA L. REV. 1257, 1305 (2020) (arguing that disparate impact 

litigation is “simply not capable of effectively policing against proxy discrimination by AIs” since 

firms using AI “will typically have little problem showing that this practice is consistent with 

business necessity and in rebuffing any attempt to show the availability of a less discriminatory 

alternative”). 

 11 We mostly focus in this Article on the regulatory and enforcement powers of the CFPB, 

while acknowledging that the FTC, the Department of Housing and Urban Development (HUD), 

 



 

and the Civil Rights Division of the Department of Justice (DOJ) all hold overlapping jurisdiction 

to address discrimination in consumer finance markets. For discussion of the emerging coordination 

among these regulators, see Joint Statement from Rohit Chopra, Dir. of the Consumer Fin. Prot. 

Bureau, Kristen Clarke, Assistant Att’y Gen. for the Just. Dept.’s C.R. Div., Charlotte A. Burrows, 

Chair of the Equal Emp. Opportunity Comm’n & Lina M. Khan, Chair of the Fed. Trade Comm’n 

on Enforcement Efforts Against Discrimination and Bias in Automated Systems [hereinafter 

Automated Systems Joint Statement], https://s3.amazonaws.com/files.consumerfinance.gov/f/

documents/cfpb_joint-statement-enforcement-against-discrimination-bias-automated-

systems_2023-04.pdf [https://perma.cc/9R7A-4Z72]. This coordination has been prompted by 

executive order. See Exec. Order No. 14091, § 8(f), 88 Fed. Reg. 10825, 10832 (Feb. 16, 2023) 

(directing agencies to consider opportunities to “prevent and remedy discrimination, including by 

protecting the public from algorithmic discrimination”). 

 12 15 U.S.C. §§ 1691–1691f; see also Equal Credit Opportunity Act (Regulation B), 12 C.F.R. 

pt. 1002 (2024). 

 13 For relevant federal statutory prohibitions, see 12 U.S.C. §§ 5531, 5536, which prohibits 

“unfair, deceptive, or abusive acts or practices”; and 12 U.S.C. § 5531(c), (d), which defines 

“unfairness” and “abusive.” For the agencies’ relevant enforcement authorities, see 12 U.S.C. 

§§ 1786(i), (k)(2), 1818(b), (i)(2), 5531, 5536, 5561–5566. The CFPB also has authority to issue 

regulations governing “unfair, deceptive, or abusive acts or practices.” 12 U.S.C. § 5531(b). 

 14 15 U.S.C. § 45 (prohibiting unfair or deceptive acts or practices). 

 15 42 U.S.C. §§ 3601–3619, 3631. 

 16 12 U.S.C. §§ 2901–2908. 

 17 See Fair Lending Report of the Consumer Financial Protection Bureau, 88 Fed. Reg. 43087, 

43088 (July 6, 2023). 



 

 18 Consumer Fin. Prot. Bureau v. Credit Acceptance Corp., No. 23-cv-00038, 2023 WL 

5013303, at *1 (S.D.N.Y. Aug. 7, 2023). This case, like many other enforcement actions brought 

by the CFPB, has been stayed pending resolution by the Supreme Court in Consumer Financial 

Protection Bureau v. Community Financial Services Association of America, No. 22-448 (argued 

Oct. 3, 2023). The authors thank Elena Gonzalez of the CFPB for pointing out this example. For 

additional information about this complaint, see CFPB and New York Attorney General Sue Credit 

Acceptance for Hiding Auto Loan Costs, Setting Borrowers Up to Fail, CONSUMER FIN. PROT. 

BUREAU (Jan. 4, 2023), https://www.consumerfinance.gov/about-us/newsroom/cfpb-and-new-

york-attorney-general-sue-credit-acceptance-for-hiding-auto-loan-costs-setting-borrowers-up-to-

fail [https://perma.cc/U78C-X2DN]. For discussion of settlement of a similar cause of action 

brought by the Massachusetts Attorney General against CAC, see Press Release, Off. of the Att’y 

Gen., Commonwealth of Mass., In Largest Settlement of Its Kind, AG Healey Secures $27 Million 

for Thousands of Massachusetts Consumers from Subprime Auto Lender (Sept. 1, 2021), 

https://www.mass.gov/news/in-largest-settlement-of-its-kind-ag-healey-secures-27-million-for-

thousands-of-massachusetts-consumers-from-subprime-auto-lender [https://perma.cc/2WS4-

LCXA]. 

 19 Complaint ¶ 3, Consumer Fin. Prot. Bureau, No. 23-cv-00038 (Jan. 1, 2023).  

 20 Id. ¶ 1–6. Plaintiffs in this case allege that the high interest rates CAC charged were intended 

to evade state usury limits by inflating the purchase cost of the cars and masking the true interest 

rate behind fees. 

 21 Neither the motive of, nor the harms caused by, this predatory lending are explicitly tied to 

race in the complaint filed against CAC. However, the costs of the algorithmic lending practices 

described in it likely fall hardest on borrowers living close to the margin. For discussion and 

empirical analysis of discrimination in auto lending markets, see Adam J. Levitin, The Fast and the 

Usurious: Putting the Brakes on Auto Lending Abuses, 108 GEO. L.J. 1257 (2020); Jonathan A. 

Lanning, Testing Models of Economic Discrimination Using the Discretionary Markup of Indirect 

Auto Loans (Oct. 14, 2021) (unpublished manuscript), https://www.atlantafed.org/-/media/

documents/news/conferences/2021/10/14/racial-inequality-and-disparities-in-financial-markets/

lanning.pdf [https://perma.cc/6VCM-V9BU]; Alexander W. Butler, Erik J. Mayer & James P. 

Weston, Racial Discrimination in the Auto Loan Market (Mar. 31, 2021) (unpublished manuscript), 

https://files.consumerfinance.gov/f/documents/cfpb_mayer_racial-discrimination-in-the-auto-

loan-market.pdf [https://perma.cc/VC5C-QKFU]; and Pamela Foohey, Consumers’ Declining 

Power in the Fintech Auto Loan Market, 15 BROOK. J. CORP. FIN. & COM. L. 5 (2020). 

 22 Even if the loan defaults, CAC and used car lenders like them can make money on exorbitant 

interest rates, late fees, and other credit terms, knowing that they will find protection in the collateral 

value of the car upon repossession. For general discussion of this “model” of consumer lending, 

see Ronald J. Mann, Bankruptcy Reform and the “Sweat Box” of Credit Card Debt, 2007 U. ILL. 

L. REV. 375, 379, 385. For discussion in the popular press on this form of “sweat box” lending in 

 



 

used car markets, see Jason Guerrasio, John Oliver Explains All the Ways Some Used-Car 

Dealerships Take Advantage of People, BUS. INSIDER, (Aug. 15, 2016, 10:04 AM), 

https://www.businessinsider.com/john-oliver-explains-auto-lending-2016-8 [https://perma.cc/

27S7-58EA]. 

 23 Griggs v. Duke Power Co., 401 U.S. 424 (1971), decided by the Supreme Court in 1971, has 

been followed and at the same time narrowed by subsequent Supreme Court case law. See, e.g., 

Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 657 (1989) (requiring disparate impact plaintiffs 

to show specific business practices and their impact, and that company refused to adopt different, 

nondiscriminatory practices); Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 

576 U.S. 519 (2015). But see Meacham v. Knolls Atomic Power Lab’y, 554 U.S. 84, 87 (2008) 

(holding that disparate impact causes of action are cognizable under the Age Discrimination in 

Employment Act, and that an employer claiming “reasonable factors other than age” must, “not 

only produce evidence raising the defense, but also persuade the factfinder of its merit” (quoting 

29 U.S.C. § 623(f)(1))). 

 24 See, e.g., Aaron Klein, Credit Denial in an Age of AI, BROOKINGS (April 11, 2019), 

https://www.brookings.edu/articles/credit-denial-in-the-age-of-ai [https://perma.cc/TX2B-XM9U] 

(“Policymakers need to rethink our existing anti-discriminatory framework to incorporate the new 

challenges of AI, ML, and big data.”). 

 25 FED. TRADE COMM’N, COMBATTING ONLINE HARMS THROUGH INNOVATION 44 (2022), 

https://www.ftc.gov/system/files/ftc_gov/pdf/Combatting%20Online%20Harms%20Through%

20Innovation%3B%20Federal%20Trade%20Commission%20Report%20to%20Congress.pdf 

[https://perma.cc/J3TV-MY4X]. 

 26 See Prince & Schwarcz, supra note 10, at 1258 (“[A]s AIs become even smarter and big data 

becomes even bigger, proxy discrimination will represent an increasingly fundamental challenge 

to anti-discrimination regimes that seek to limit discrimination based on potentially predictive 

traits.”). 



 

 27 See Aaron Klein, Reducing Bias in AI-Based Financial Services, BROOKINGS (July 10, 

2020), https://www.brookings.edu/articles/reducing-bias-in-ai-based-financial-services 

[https://perma.cc/U9FA-8MJP] (“Our current financial system suffers not only from centuries of 

bias, but also from systems that are themselves not nearly as predictive as often claimed.”). 

 28 CONSUMER FIN. PROT. BUREAU, EXAMINATION MANUAL: UNFAIR, DECEPTIVE, OR 

ABUSIVE ACTS OR PRACTICES (2022), https://web.archive.org/web/20230629135926/https://

s3.amazonaws.com/files.consumerfinance.gov/f/documents/cfpb_unfair-deceptive-abusive-acts-

practices-udaaps_procedures.pdf. 

 29 See supra text accompanying note 11. 

 30 See Fair Lending Report of the Consumer Financial Protection Bureau, 88 Fed. Reg. 43087 

(July 6, 2023) (discussing fair lending enforcement actions in annual report to Congress). For 

discussion of similar enforcement actions brought by the FTC, see Letter from Malini Mithal, 

Assoc. Dir., Div. of Financial Pracs., Fed. Trade Comm’n, to Patrice Alexander Ficklin, Assistant 

Dir., Off. of Fair Lending & Equal Opportunity, Bureau of Consumer Fin. Prot. (Feb. 1, 2023) 

[hereinafter FTC Letter], https://www.ftc.gov/system/files/ftc_gov/pdf/p154802ecoareport

2022.pdf [https://perma.cc/T7V8-MUKY]. 

 31 Twyne’s Case (1601), 76 Eng. Rep. 809, 810–11 (KB); 3 Co. Rep. 80b. 



 

 32 Stephen L. Sepinuck, The Various Standards for the “Good Faith” of a Purchaser, 73 BUS. 

LAW. 581, 602–06 (2018) (citing cases finding such red flags). 

 33 It bears noting that in tort law, the liability for defective consumer products is strict liability, 

and for certain types of products—generic drugs, for example—liability can be assessed based on 

market share. Sindell v. Abbott Labs, 607 P.2d 924 (Cal. 1980). We stop short, in this Article, of 

advocating such treatment, but it bears mentioning that many of the consumer loans that are 

underwritten and marketed using algorithms would fit the definition of consumer products. Susan 

Block-Lieb & Edward Janger, Fit for its Ordinary Purpose: Implied Warranties and Common Law 

Duties for Consumer Finance Contracts, 59 HOUS. L. REV. 551 (2022). 

 34 Byrne v. Boadle (1863), 159 Eng. Rep. 299, 301; 2 H. & C. 722. 

 35 12 U.S.C. § 5531(c)(1); 15 U.S.C. § 45(n). 

 36 See, e.g., Guido Calabresi & Jon T. Hirschoff, Toward a Test for Strict Liability in Torts, 81 

YALE L.J. 1055, 1059 (1972) (inventing the term “reverse Learned Hand test”). Tort theorists are 

fiercely divided on the extent to which the relationship between the wrong and the wrongdoer must 

be established. See Palsgraf v. Long Island R.R., 248 N.Y. 339, 343–44 (1928). Compare, e.g., 

John C.P. Goldberg & Benjamin C. Zipursky, The Moral of Macpherson, 146 U. PA. L. REV. 1733, 

1755 (1998), with, e.g., Douglas A. Kysar, The Constitutional Claim to Individuation in Tort—a 

Tale of Two Centuries, Part 2 (Oct. 9, 2023) (unpublished manuscript), https://papers.ssrn.com/

sol3/papers.cfm?abstract_id=4596502. 



 

 37 Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 519, 527 

(2015). 

 38 See, e.g., EXEC. OFF. OF THE PRESIDENT, BIG DATA: A REPORT ON ALGORITHMIC SYSTEMS, 

OPPORTUNITY, AND CIVIL RIGHTS 12–13 (2016), https://obamawhitehouse.archives.gov/sites/

default/files/microsites/ostp/2016_0504_data_discrimination.pdf [https://perma.cc/Q7RX-W9L2]; 

Press Release, U.S. Dep’t of Just., Department Announces New Initiative to Combat Redlining 

(Oct. 22, 2021), https://perma.cc/6NYA-HHZF (joint announcement of DOJ, OCC and CFPB 

regarding resolution of lending discrimination claims against Trustmark National Bank). 



 

 39 While this insight is sometimes attributed to scholars rooted in critical race theory, we are 

convinced, and treat this insight not as “theory,” but as “fact.” See, e.g., RICHARD ROTHSTEIN, THE 

COLOR OF LAW: A FORGOTTEN HISTORY OF HOW OUR GOVERNMENT SEGREGATED AMERICA 

(2017); RACIAL JUST. & EQUAL ECON. OPPORTUNITY PROJECT, NAT’L CONSUMER L. CTR., PAST 

IMPERFECT: HOW CREDIT SCORES AND OTHER ANALYTICS “BAKE IN” AND PERPETUATE PAST 

DISCRIMINATION 5–6 (2016), https://www.nclc.org/wp-content/uploads/2022/09/

Past_Imperfect.pdf [https://perma.cc/YKU6-ZVPB] (listing about a dozen studies showing racial 

disparities in credit scores). 



 

 40 See KEEANGA-YAMAHTTA TAYLOR, RACE FOR PROFIT: HOW BANKS AND THE REAL 

ESTATE INDUSTRY UNDERMINED BLACK HOMEOWNERSHIP (2019). 

 41 See ROTHSTEIN, supra note 39; TAYLOR, supra note 40. 

 42 For a review of nearly a dozen studies showing racial disparities in FICO and related credit 

scores, see RACIAL JUST. & EQUAL ECON. OPPORTUNITY PROJECT, supra note 39. 

 43 Id. 

 44 Griggs v. Duke Power Co., 401 U.S. 424, 430 (1971) (noting that “practices, procedures, or 

tests neutral on their face, and even neutral in terms of intent, cannot be maintained if they operate 

to ‘freeze’ the status quo of prior discriminatory employment practices”). 

 45 See, e.g., Prince & Schwarcz, supra note 10. 

 46 Work with New Electronic ‘Brains’ Opens Field for Army Math Experts, HAMMOND TIMES, 

Nov. 10, 1957, at 65. 

 47 See ROTHSTEIN, supra note 39, at 145–46. 



 

 48 Indeed, enforcement actions for violation of the FHA and ECOA continue to focus on illegal 

redlining. See, e.g., Press Release, U.S. Dep’t of Just., Justice Department and Consumer Financial 

Protection Bureau Secure Agreement with Trident Mortgage Company to Resolve Lending 

Discrimination Claims (July 27, 2022), https://www.justice.gov/opa/pr/justice-department-and-

consumer-financial-protection-bureau-secure-agreement-trident-mortgage [https://perma.cc/

RSM5-Q7KY] (discussing settlement of redlining cause of action); Press Release, U.S. Dep’t of 

Just., supra note 38. 

 49 See, e.g., Sheila R. Foster, Breaking Up Payday: Anti-Agglomeration Zoning and Consumer 

Welfare, 75 OHIO ST. L.J. 57 (2014). 

 50 Tobias Berg, Valentin Burg, Ana Gombović & Manju Puri, On the Rise of the FinTechs: 

Credit Scoring Using Digital Footprints, 33 REV. FIN. STUDS. 2845, 2846 (2020). 



 

 51 Economists use the term “price discrimination” to refer to pricing that discriminates among 

consumers (here, borrowers) based on their demand elasticity (how much they are willing to pay). 

Here, we modify that formal definition in two ways. First, we recognize that where lending is 

involved, the “price” of a loan can be affected by ostensibly nonprice terms such as default interest 

rates, prepayment penalties, enhanced remedies, and others. Second, we use discrimination in the 

legal rather than the economic sense, referring both to the discriminatory treatment (intentional) 

and effects (unintentional) of the price and nonprice terms on which credit is extended to members 

of protected groups.  

 52 See ROTHSTEIN, supra note 39, at 11, 28. 

 53 For discussion of enforcement actions brought jointly by the DOJ and CFPB and alleging 

violations of the ECOA and FHA due to redlining by a nonbank mortgage lender, see Press Release, 

U.S. Dep’t of Just., supra note 38. 

 54 The literature on yield spread premiums is vast. For one such article, see Justin P. Steil, Len 

Albright, Jacob S. Rugh & Douglas S. Massey, The Social Structure of Mortgage Discrimination, 

33 HOUS. STUD. 759 (2018). 



 

 55 See, e.g., Senate Banking Committee Hearing on Predatory Mortgage Lending Practices: 

Abusive Uses of Yield Spread Premiums (Jan. 8, 2002) (testimony of Prof. Howell E. Jackson) 

https://www.govinfo.gov/content/pkg/CHRG-107shrg84933/html/CHRG-107shrg84933.htm 

[https://perma.cc/2W49-8NEJ]. 

 56 See generally Hal R. Varian, Price Discrimination, in 1 HANDBOOK OF INDUSTRIAL 

ORGANIZATION (Richard Schmalensee & Robert Willig eds., 1989).  

 57 Jackson, supra note 55, at 2. 

 58 Dodd-Frank Act Wall Street Reform and Consumer Protection Act § 1403, 15 U.S.C. 

§ 1639b(c)(4). 

 59 See, e.g., Butler, Mayer & Weston, supra note 21; see also Levitin, supra note 21, at 1279. 

 60 See Varian, supra note 56. Economists and policymakers are divided on the desirability of 

price discrimination, in that producers will provide the efficient amount of a product, albeit at a 

higher price to price inelastic consumers. Policymakers continue to find it problematic, prohibiting 

it in various contexts. See Robinson-Patman Act of 1936, 15 U.S.C. § 13(a). 

 61 See generally Ian Ayres, Market Power and Inequality: A Competitive Conduct Standard for 

Assessing When Disparate Impacts are Unjustified, 95 CALIF. L. REV. 669, 719 (2007) 

(distinguishing presumed competitive benefits from price discrimination and their problematic 

implications for disparate impact laws; concluding that it “would not be a misuse of competition or 

consumer protection law to restrict disparate impacts that are caused by anti-competitive conduct”). 



 

 62 Consumer Financial Protection Act of 2010 § 1029, 12 U.S.C. § 5519. The car dealership 

exemption in Dodd-Frank was the result of lobbying. See, e.g., Steven Davidoff Solomon, 

Protection Bureau’s Stormy Path to Reform the Auto Finance Industry, N.Y. TIMES: DEALBOOK 

(Dec. 1, 2015) https://web.archive.org/web/20230324150031/https://www.nytimes.com/2015/12/

02/business/dealbook/protection-bureaus-stormy-path-to-reform-the-auto-finance-industry.html. 

 63 For discussion of actions brought against car dealers in Massachusetts, Illinois, Maryland, 

and New York, see FTC Letter, supra note 30. This letter notes that the FTC retained jurisdiction 

to bring enforcement actions under ECOA against nonbank entities, thus, it has jurisdiction to sue 

car dealers even though the CFPB has no jurisdiction over car dealers under the CFPA. Id. 

 64 See, e.g., Adam J. Levitin, The Fast and the Usurious: Putting the Brakes on Auto Lending 

Abuses, 108 GEO. L. J. 1257, 1312 n.257 (2020) (noting that, despite car dealership exemption in 

the CFPA, the CFPB asserts “rulemaking authority over indirect lenders as ‘covered persons,’ 12 

U.S.C. § 5481(6) and assignees are liable under TILA/Regulation Z for facial violations of the 

statute,” and, in any event, possesses jurisdiction “applicable to indirect lenders under its UDAP 

power to prohibit deceptive acts and practices” (citations omitted)). 

 65 For discussion of the CFPB suit against CAC, see supra notes 18–22 and accompanying text. 



 

 66 See Prince & Schwarcz, supra note 10, at 1305. 

 67 See Mann, supra note 22. 

 68 Susan Block-Lieb & Edward J. Janger, The Myth of the Rational Borrower: Rationality, 

Behaviorism, and the Misguided “Reform” of Bankruptcy Law, 84 TEX. L. REV. 1481, 1484 (2006) 

[hereinafter Block-Lieb & Janger, Myth]; Edward J. Janger & Susan Block-Lieb, Consumer Credit 

and Competition: The Puzzle of Competitive Credit Markets, 6 EUR. COMPETITION J. 68 (2010). 

 69 Block-Lieb & Janger, Myth, supra note 68, at 1489–544. 



 

 70 Id. at 1536–45. 

 71 Mann, supra note 22, at 384–86. 

 72 Id. at 389–91. 

 73 Block-Lieb & Janger, supra note 33. 



 

 74 Abbye Atkinson, Rethinking Credit as Social Provision, 71 STAN. L. REV. 1093, 1132–37 

(2019); TAYLOR, supra note 40, at 3–4.  

 75 Block-Lieb & Janger, Myth, supra note 68, at, 1510–15. 



 

 76 Of course, data mines are fine grained but still imperfect. For example, one of the authors of 

this essay (a middle-aged man) was thought by the internet to be a teenaged girl due to his holiday 

buying patterns. 

 77 The economic literature on price discrimination is vast. For an early use and explanation of 

this term, see generally Ralph Cassady, Jr., Techniques and Purposes of Price Discrimination, 11 

J. MARKETING 135 (1946). 

 78 For recognition of the implications of AI to modern consumer credit markets, see NAT’L A.I. 

ADVISORY COMM., YEAR 1, 33 (2023) (describing the “proliferation of AI and automated systems” 

used in credit markets as both “strain[ing] on civil rights agencies’ ability to combat algorithmic 

discrimination, while simultaneously preventing and remedying traditional discrimination”). 

 79 Inability to access this information complicates proof of discrimination. Adverse action is 

amenable to discovery in litigation. Documents can be reviewed, and decision-makers can be 

interviewed, but this would be an impossibly expensive way for consumers to access this 

information. For this reason, the federal consumer laws mandate disclosure of their rationale for 

“adverse action” in two places: the Equal Credit Opportunity Act § 701, 15 U.S.C. § 1691(d), and 

the Fair Credit Reporting Act, 15 U.S.C. § 1681(m).  



 

 80 Jack M. Balkin, Lecture, The Three Laws of Robotics in the Age of Big Data, 78 OHIO ST. 

L.J. 1217, 1219 (2017); see also Frank Pasquale, Lecture, Toward a Fourth Law of Robotics: 

Preserving Attribution, Responsibility, and Explainability in an Algorithmic Society, 78 OHIO ST. 

L.J. 1243 (2017). 

 81 Rebecca Crootof, War, Responsibility, and Killer Robots, 40 N.C. J. INT’L L. & COM. REG. 

909, 910 (2015). 

 82 See Balkin, supra note 80. 

 83 NAT’L A.I. ADVISORY COMM., supra note 78, at 33 (“The proliferation of AI and automated 

systems used in education, healthcare, housing, employment, credit, policing and criminal justice, 

and access to consumer goods has therefore placed more strain on civil rights agencies’ ability to 

combat algorithmic discrimination, while simultaneously preventing and remedying traditional 

discrimination.”). 



 

 84 FDIC, CONSUMER COMPLIANCE EXAMINATION MANUAL, at IV–1.2 (2021), 

https://www.fdic.gov/resources/supervision-and-examinations/consumer-compliance-

examination-manual/documents/4/iv-1-1.pdf [https://perma.cc/BB8B-8NP6]. 

 85 See, e.g., DOJ MANUAL, supra note 7. 

 86 Williams v. City of Dothan, 745 F.2d 1406, 1414 (11th Cir. 1984). 

 87 City of Richmond v. J.A. Croson Co., 488 U.S. 469, 493 (1989); Adarand Constructors, Inc. 

v. Pena, 515 U.S. 200, 226 (1995). 

 88 Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979). 

 89 Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys. Project, Inc., 576 U.S. 519, 524 

(2015) (quoting Ricci v. DeStefano, 557 U.S. 557, 577 (2009)). 



 

 90 Griggs v. Duke Power Co., 401 U.S. 424, 431–32 (1971). Congress subsequently codified 

the holding of Griggs in Title VII. See 42 U.S.C. § 2000e-2(k). 

 91 Meacham v. Knolls Atomic Power Lab’y, 554 U.S. 84, 95–96 (2008). 

 92 576 U.S. at 534. 

 93 The Fair Housing Act, Title VIII of the Civil Rights Act of 1968, as amended, prohibits 

discrimination in the sale, rental, or financing of dwellings and in other housing-related activities 

on the basis of race, color, religion, sex, disability, familial status, or national origin. 42 U.S.C. 

§§ 3601–3606. 

 94 The ECOA prohibits “creditor[s]” from discriminating in “any aspect of a credit transaction.” 

15 U.S.C. § 1691(a). The ECOA is broader than the FHA prohibition of financial discrimination in 

that the ECOA covers both housing- and non-housing-related financial transactions; it is narrower 

than the FHA in that the ECOA covers only discrimination in credit transactions and not in the sale 

or lease related to such financing. Compare id., with 42 U.S.C. §§ 3601–3606.  

 95  See 15 U.S.C. § 1691(a) (“It shall be unlawful for any creditor to discriminate against any 

applicant, with respect to any aspect of a credit transaction—(1) on the basis of race, color, religion, 

national origin, sex or marital status, or age (provided the applicant has the capacity to contract); 

(2) because all or part of the applicant’s income derives from any public assistance program; or 
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