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THE PARADOX OF CRIMINAL HISTORY 

Eric S. Fish† 

 
Criminal history is all-important in the criminal and immigration 

systems. But these systems have little substantive information about past 
crimes. This creates a paradox. A person’s past convictions dictate 
whether they will face new criminal charges, make bond, suffer a lengthy 
sentence, or be targeted for deportation, among many other 
consequences. Yet, despite the vital role that criminal history plays in 
these decisions, judges and prosecutors know very little about the prior 
crimes of the people they process. Factually rich accounts of a person’s 
convictions are rarely available. The system instead relies on rap sheets 
that record only basic facts—the charge, the date of conviction, and the 
nominal sentence.  

Because of this information poverty, the criminal and immigration 
systems employ criminal history heuristics when determining the 
consequences of prior convictions. Such heuristics include the number of 
past convictions, the types of crimes charged, and the apparent sentences. 
These heuristics are inputted into mechanical formulas like “three 
strikes” laws, sentencing guidelines, and bail algorithms. Such formulas 
translate past conviction information into often-severe consequences like 
deportations and mandatory minimum sentences. This mechanistic way 
of using criminal history creates many serious problems in our system. It 
causes irrational and unjust case outcomes, renders the system arbitrary 
to the people being processed, exacerbates systemic racism, and makes 
access to a competent lawyer vital. This Article diagnoses these problems 
and proposes a variety of possible reforms. 
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INTRODUCTION 

Ms. L is a nineteen-year-old lawful permanent resident who lives 
in Seattle, Washington. In 2009, she is arrested for shoplifting a pair of 
pants from a J.C. Penney. She is charged with the crime of theft in the 
third degree, which is the least serious theft crime in Washington.1 Ms. 
L’s court-appointed lawyer tells her that she should plead guilty to this 

 
 1 WASH. REV. CODE ANN. § 9A.56.050 (West 2019). 
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charge, because it is a misdemeanor and the sentence will be quite short. 
She follows this advice, and the judge sentences her to probation with 
one day in jail and a suspended sentence of 365 days. This kind of 
sentence is standard in Washington for misdemeanors—judges 
routinely impose a 365-day suspended sentence so that they can send 
the defendant to jail for any subsequent probation violations, and it is 
extremely rare for the defendant to end up serving the full sentence.2 
Everyone at the sentencing hearing—the judge, the prosecutor, Ms. L’s 
lawyer, and Ms. L herself—know that she is only going to serve one day 
in jail and that the rest of the sentence will not be imposed.3 

Now let us fast forward. After Ms. L is released from jail on her 
theft conviction, she is sent into deportation proceedings. Here, she has 
no court-appointed lawyer. There is only an “immigration judge” (an 
executive branch employee), and a lawyer for the Department of 
Homeland Security (DHS) arguing that she should be stripped of her 
residency and deported. At Ms. L’s hearing, the DHS lawyer presents a 
rap sheet printed out from a state database.4 This rap sheet shows the 
following entry: 

Arrest Date: 5/23/2009 

Charge: THEFT, RCW 9A.56.050 (MISDEMEANOR) 

*Disposition: CONVICTED 

Sentence: 365 DAYS 

No other information about the case is presented. Because this 
conviction has an announced sentence of one year, and because it is a 
theft offense, it qualifies as an “aggravated felony” under federal 
immigration law.5 This means that Ms. L will lose her residency and be 
deported.6 The hearing lasts ten minutes.7 

 
 2 See An Act Relating to Reducing Maximum Sentences for Gross Misdemeanors by One Day: 
Hearing on SB 5168 Before the S. Comm. on the Judiciary, 2011 Leg., 112th Sess. (Wash. 2011) 
(testimony of John Schochet, Seattle City Att’y Off.), https://www.tvw.org/watch/
?eventID=2011011025 [https://perma.cc/PG97-2HER] (“The vast majority of people [convicted 
of gross misdemeanors in Washington] spend either no time in jail or a very small amount of 
time in jail.”). 
 3 The facts of this example are fictionalized, but the specific legal problem it illustrates with 
Washington’s misdemeanor sentences and its consequences in immigration court is real. See id. 
 4 “Rap” is an abbreviation of “record of arrests and prosecutions.” 
 5 8 U.S.C. § 1101(43)(G); United States v. Campos-Gutierrez, No. CR-10-6020-LRS, 2010 
WL 4641705, at *1 (E.D. Wash. Nov. 5, 2010). 
 6 8 U.S.C. § 1227(a)(2)(A)(iii). 
 7 See Eli Saslow, In a Crowded Immigration Court, Seven Minutes to Decide a Family’s 
Future, WASH. POST (Feb. 2, 2014), https://www.washingtonpost.com/national/in-a-crowded-
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This case is a typical one in our system. Superficial features of Ms. 
L’s conviction triggered enormous downstream consequences. She lost 
her residency and was deported because the statute of conviction 
(Washington third degree theft) qualifies as a “theft offense,” and the 
announced sentence was at least one year, making it an aggravated 
felony.8 If the suspended portion of her sentence had been one day 
shorter, or if she had pled guilty to a more serious felony charge with 
no suspended sentence, she would have kept her residency.9 It did not 
matter that the actual crime was petty, nor did it matter that the judge 
who imposed the sentence intended for her to serve only one day in jail. 
The DHS lawyer and immigration judge likely did not even know these 
facts about her prior conviction. Even if they did, it would not have 
mattered because suspended sentences count when deciding whether a 
prior conviction is an aggravated felony.10 Ms. L lost her residency 
because the superficial features of her state conviction matched a 
category of crime in federal immigration law. 

Why does the system work like this? Surely a more sensible 
approach would be for the immigration judge to look into what Ms. L 
actually did and then decide whether shoplifting pants merits 
deportation. But instead, criminal and immigration courts use 
mechanical procedures like this to decide whether certain aspects of 
prior convictions (like the charge or the sentence) will trigger certain 
consequences. They do so because of a basic paradox: criminal history 
matters immensely in the criminal and immigration systems, but these 
systems know little of substance about prior crimes.  

In the United States, a person’s past convictions determine what 
happens to them at every stage of a criminal and immigration case.11 
Prior convictions decide whether a person will be charged with a crime 
in the first place, what crime they will be charged with,12 whether they 

 
immigration-court-seven-minutes-to-decide-a-familys-future/2014/02/02/518c3e3e-8798-11e3-
a5bd-844629433ba3_story.html [https://perma.cc/27SL-QLRU]. 
 8 8 U.S.C. § 1101(43)(G). 
 9 Kristi Pihl, Measure Reduces Misdemeanor Sentence by One Day, SEATTLE TIMES, (Apr. 24, 
2011, 12:02 PM), https://www.seattletimes.com/seattle-news/measure-reduces-misdemeanor-
sentence-by-1-day [https://perma.cc/Y95Q-LBE6] (“Meanwhile, a legal resident who was 
sentenced for a felony like first-degree theft could get 90 days in jail and wouldn’t face automatic 
deportation[.]”); see An Act Relating to Reducing Maximum Sentences for Gross Misdemeanors 
by One Day, supra note 2. 
 10 Campos-Gutierrez, 2010 WL 4641705, at *1. 
 11 See JAMES B. JACOBS, THE ETERNAL CRIMINAL RECORD 1–3, 227–45 (2015). 
 12 Throughout this Article, I will use the singular “they,” “their,” and “them” to refer to 
hypothetical people. I recognize that this may be jarring to some readers who are accustomed to 
the convention of gender-specific singular pronouns. But I do not wish to burden my imaginary 
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will be released pending trial, whether a mandatory minimum sentence 
will apply, what the ultimate sentence will be, and even whether they 
qualify for post-conviction relief.13 Every major decision that judges 
and prosecutors make is dictated, in significant part, by the criminal 
history of the accused. This is also true of our immigration system. A 
non-citizen’s prior criminal convictions determine whether they can 
apply for immigration status, whether they qualify for deferred action, 
whether they are deportable, whether they qualify for any forms of relief 
from deportation, and whether they will be targeted for immigration 
enforcement in the first place.14 

But ours is not a legal system that retains much information about 
past crimes. In the standard criminal case, no substantive information 
about the defendant’s conduct is established beyond what can be 
inferred from the charge and sentence. Thus, those pieces of 
information are all that the system can rely on in future cases. Judges in 
the United States do not conduct meaningful fact-finding in criminal 
cases. Nearly all convictions are established by the defendant declaring 
her- or himself guilty, and not by an official government-conducted 
accounting of the facts. To the extent that a judge does any fact-finding, 
it is usually limited to verbally confirming the defendant’s guilty plea. 
There is normally no police report or presentence report lodged in the 
record, nor is there any other factually thick narrative of what the 
defendant actually did. In most cases the only public records that a court 
keeps are the charging documents, the plea documents, and the minutes 
of each of the court appearances. These records are costly to obtain and 
contain little substantive information.  

Consequently, our criminal and immigration systems know 
surprisingly little about the criminal histories of the people they process. 
The judges and lawyers usually only have access to rap sheets that are 
produced by law enforcement databases. Such databases make our 
system’s reliance on criminal history possible. They are used by 
government agencies to quickly produce rap sheet printouts containing 
the dates of prior arrests, the statutory sections that were charged, and 

 
defendant, judge, prosecutor, or defense lawyer with a gender, unless I am writing about a 
concrete person like Ms. L. See Mary Norris, Comma Queen: The Singular “Their,” Part Two—A 
Gender-Neutral Pronoun, NEW YORKER (Mar. 21, 2016) https://www.newyorker.com/culture/
culture-desk/comma-queen-the-singular-their-part-two-a-gender-neutral-pronoun [https://
perma.cc/5HPX-L4Z4] (“In January, the American Dialect Society named the humble pronoun 
‘they,’ used as a singular pronoun—along with its inflected siblings ‘them’ and ‘their’—as the 
2015 Word of the Year.”). 
 13 See infra Part I. 
 14 See id. 
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information about the sentences imposed.15 These rap sheets do not 
have any substantive details about what actually happened in a prior 
case aside from the charge, the sentence, the date of arrest, and whether 
or not the case ended in a conviction (sometimes even some of this 
information is lacking). And in most cases, these rap sheets provide all 
the information that the prosecutors, judges, and defense lawyers will 
ever see about a defendant’s prior convictions.  

These two facts—that past convictions are all-important in our 
system,16 and that we know precious little about them—give rise to cases 
like Ms. L’s. For the most part, our criminal and immigration systems 
do not rely on substantive information about a person’s actual past 
conduct. Instead, they rely on heuristics about past convictions. In the 
context of this Article, the term “heuristic” refers to partial information 
about a past case that is used both to infer what actually happened and 
to impose consequences in the current case. The most common such 
heuristics are the nature of the convicted charge (e.g., its elements, 
whether it is a felony or a misdemeanor, the maximum possible 
punishment), the sentence announced by the judge, and the number of 
prior cases. These heuristics are operationalized through what this 
Article will term “mechanical formulas”—procedures that translate 
particular heuristics about past cases into mandatory consequences for 
the current case. One such mechanical formula is an intermediate crime 
category, like “strike,” “aggravated felony,” or “crime of violence,” that 
is used to give people harsher punishments if any of their past crimes 
contain certain elements.17 Another mechanical formula is the 
procedure that most sentencing guidelines systems use to count 
criminal priors: assigning a numerical value to each prior conviction 
based on the charge or the sentence, and adding those numbers up to 
put the defendant in a certain “criminal history category.”18  

These heuristics and mechanical formulas are fundamental 
features of American criminal and immigration law. Legislatures 
regularly incorporate them into new laws, and the courts regularly 
 
 15 Defense lawyers cannot directly access rap sheet databases, but they can request a client’s 
rap sheet from the government. 
 16 Throughout this Article, I use the phrase “our system” to refer to the American criminal 
justice system. By this I do not mean to imply that it is one undifferentiated system—obviously 
there are fifty state systems, thousands of local county systems, and a federal system broken up 
into dozens of different districts and other subsystems. I am adopting this phrase as shorthand, 
acknowledging that it elides an enormous number of differences between subsystems. 
 17 The term “intermediate” here is meant to communicate that these categories are broader 
than the particular crimes comprising them (“rape,” “third-degree murder,” etc.) but narrower 
than the broadest categorization of crimes into felonies, misdemeanors, and infractions. 
 18 See infra Section IV.B. 
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decide important cases that define their effect. For example, just last 
year Congress passed the “First Step Act,” a law intended to reduce 
sentences in the federal criminal justice system.19 This law codified 
several intermediate crime categories, including “serious drug felony,” 
“serious violent felony,” and “prior 2-point violent offense.”20 Also in 
just the last year, the Supreme Court decided a number of important 
legal questions concerning whether certain criminal charges fit into 
certain mechanical formulas. In Nielsen v. Preap, the Court decided that 
aliens who are convicted of crimes categorized as “deportable” can be 
detained indefinitely in the immigration system.21 In Stokeling v. United 
States, United States v. Stitt, and United States v. Sims, the Court decided 
that burglary in Arkansas, burglary in Tennessee, and robbery in 
Florida all qualify as “violent felonies” under the Armed Career 
Criminal Act.22 In 2018, the State of California enacted a law ending 
cash bail and replacing it with a system where defendants with certain 
prior convictions (including “serious felonies” and “violent felonies”) 
will be presumptively detained without bail.23  

This Article explores the consequences of proceduralizing the use 
of criminal history in this way.24 Our system abstracts away from the 
actual things that a criminal defendant did in the past. It focuses instead 
on the cosmetic features of prior court cases, like the statutory section 
charged and the sentence imposed. Legislatures and sentencing 
commissions enact, judges interpret, and prosecutors enforce 
mechanical formulas that rely only on these heuristics. This turns the 
use of criminal history by prosecutors and defense lawyers into a highly 
technical, legalistic enterprise. It limits the ability of criminal history to 
perform the one function that might justify its use—to reveal 
substantive information about the person who is before the court. 
Proceduralizing the inquiry divorces it from the questions of moral 
culpability and future dangerousness that motivate the reliance on prior 
convictions in the first place.  

 
 19 First Step Act of 2018, Pub. L. No. 115-391, 132 Stat. 5194 (2018). 
 20 Id. §§ 401, 402. 
 21 Nielsen v. Preap, 139 S. Ct. 954 (2019). 
 22 Stokeling v. United States, 139 S. Ct. 544, 548 (2019); United States v. Stitt, 139 S. Ct. 399, 
403–04 (2018). 
 23 Sen. Bill No. 10, 2017–2018 Reg. Sess., ch. 244, 2018 Cal. Stat., https://legiscan.com/CA/
text/SB10/id/1817974/California-2017-SB10-Chaptered.html [https://perma.cc/J2QF-M4ZA]. 
 24 See Jeremy K. Kessler & David E. Pozen, Working Themselves Impure: A Life Cycle Theory 
of Legal Theories, 83 U. CHI. L. REV. 1819, 1829 (2016) (“Such theories are proceduralist to the 
extent that they define valid legal decisions as those reached by appropriate procedures or 
persons.”). 
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Mechanical formulas also create a system that processes people in 
starkly different ways based on arbitrary differences in their records. 
Enormous harms, and enormous breaks, turn on superficial features of 
a person’s prior convictions. Whether someone is deported, detained 
without bail, or sentenced to a twenty-year mandatory minimum turns 
on things like the precise wording of the statute they were previously 
convicted under, or obscure details about their prior sentence.25 This 
creates a number of perverse consequences. It makes the system a 
minefield that destroys some and spares others, while failing to give the 
people it processes any morally coherent account of why one must 
suffer a greater punishment than another. It makes finding a smart and 
thorough lawyer incredibly important in a system where nearly all 
criminal defendants rely on a court-appointed lawyer, and nearly all 
immigration defendants have no lawyer at all. It also exacerbates racial 
discrimination. Mechanical formulas often prioritize the number of 
past cases over substantive facts about those cases, and to the extent that 
minority racial groups are policed more aggressively, they will have 
quantitatively more prior cases. Given these serious problems, our 
system should either fundamentally change the way it uses criminal 
history, or else not rely on criminal history to the degree it currently 
does. 

This Article’s argument proceeds in six Parts. Part I catalogues the 
many ways criminal history matters in our system. It shows that 
criminal priors determine prosecutors’ charging decisions, whether a 
person is released pre-trial, the sentence that is ultimately imposed, and 
the availability of post-conviction relief like good-time credit, 
expungement, charge reduction, or parole. It also shows that criminal 
priors dictate immigration outcomes—whether an immigrant will be 
targeted for enforcement, receive status, lose status, be eligible for relief, 
get released on bond, and qualify for deferred action, among many 
other consequences. 

Part II considers why we punish people for crimes they have 
already been punished for in the past. It concludes that the only 
defensible justification for this practice is that past crimes reveal 
substantive information about a person and their decision-making that 
merits a higher punishment. Therefore, a system that relies on criminal 
history can be justified, if at all, only to the extent that the criminal 
history actually reveals information about the person charged. 

Part III examines how our system came to rely on heuristics about 
criminal history. It begins by exploring how few substantive facts are 
actually recorded in most criminal cases. The informality of our 

 
 25 See examples described infra Part I. 
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system—its overwhelming reliance on defense waivers and guilty 
pleas—prevents it from conducting official fact-finding. Our system 
instead depends on rap sheet databases maintained by the FBI and 
various state agencies to track people’s criminal histories over time. 
These databases record only the arrest, the conviction, the charged 
crime, and the imposed sentence. This in turn forces legislators, 
sentencing commissioners, judges, and other criminal justice 
policymakers to rely on heuristics drawn from the limited information 
that is available in those rap sheets. And this reliance on heuristics 
obscures what happened in the underlying case. It washes away all of 
the context and substantive detail, substituting code sections and often 
inaccurate sentence information. In many situations, this leads to 
systematic misinterpretation of prior cases. 

Part IV turns to mechanical formulas, which are used to translate 
heuristics about past cases into non-discretionary outcomes for the 
current case. It begins by examining how legislatures create mechanical 
formulas like intermediate crime categories (e.g., “strikes” and 
“aggravated felonies”). It then explores the way state and federal 
sentencing commissions use criminal history, mostly by counting up 
prior convictions to create a criminal history score that decides the 
recommended sentence. Finally, it discusses how mechanical formulas 
require formalistic procedures for translating crimes across 
jurisdictions, such as the categorical approach. 

Part V develops a broad critique of how our system uses heuristics 
about past cases, and mechanical formulas built upon those heuristics, 
to punish and deport people. This set of institutional practices avoids 
substantive information about prior cases, undermining the 
justification for relying on criminal history in the first place. It also 
renders the system arbitrary to the people it processes, discriminatory 
against groups with more criminal justice contacts, and favorable to 
those who can hire clever and well-resourced immigration or defense 
lawyers. In its most nightmarish version, a system based on mechanical 
formulas could become devoid of human moral judgments altogether.  

Part VI suggests a number of directions for reform. It first explores 
two large-scale fixes—generating substantive information about 
criminal history and declining to use criminal history at all. It then 
considers a second dimension of reform—giving discretion to judges 
and other decisionmakers, thereby moving from a rules-based weighing 
of criminal history to a standards-based one. Last, it describes a number 
of reforms that can be pursued in the current system. These include 
eliminating the convention of “time served” sentences, giving 
defendants more power to retroactively challenge their convictions and 
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sentences, and writing state criminal laws in a way that anticipates their 
immigration consequences. 

There is a growing scholarly literature on the uses and misuses of 
criminal history. This literature focuses on the problems that our system 
uses criminal history too frequently and too harshly. Some authors 
argue that records of prior convictions are too widely available and 
carry too many collateral consequences, preventing people from 
reintegrating into society after they have served their punishments.26 
Some argue that sentencing enhancements for prior convictions are 
much too harsh to be justified.27 Some criticize the very idea of using 
past crimes to determine the level of punishment.28 There has also been 
a recent scholarly focus on the unique problems with misdemeanor 
courts, where people are processed and marked by criminal records 
without being able to meaningfully contest their charges.29 And a 
number of scholars have criticized the immigration system’s 
overreliance on criminal history.30 
 
 26 See, e.g., JACOBS, supra note 11; MICHELLE ALEXANDER, THE NEW JIM CROW: MASS 
INCARCERATION IN THE AGE OF COLORBLINDNESS 140–77 (2010); RACHEL ELISE BARKOW, 
PRISONERS OF POLITICS: BREAKING THE CYCLE OF MASS INCARCERATION 88–102 (2019); JOAN 
PETERSILIA, WHEN PRISONERS COME HOME: PAROLE AND PRISONER REENTRY (2003); Gabriel J. 
Chin, The New Civil Death: Rethinking Punishment in the Era of Mass Conviction, 160 U. PA. L. 
REV. 1789 (2012); Alessandro Corda, More Justice and Less Harm: Reinventing Access to Criminal 
History Records, 60 HOW. L.J. 1 (2016); Kate Levine, Discipline and Policing, 68 DUKE L.J. 839 
(2019); Julian V. Roberts, The Role of Criminal Record in the Sentencing Process, 22 CRIME & 
JUST. 303 (1997); Michael Pinard, Collateral Consequences of Criminal Convictions: Confronting 
Issues of Race and Dignity, 85 N.Y.U. L. REV. 457 (2010). 
 27 See, e.g., Markus Dirk Dubber, Recidivist Statutes as Arational Punishment, 43 BUFF. L. 
REV. 689 (1995); Doug Keller, Why the Prior Conviction Sentencing Enhancements in Illegal Re-
entry Cases are Unjust and Unjustified (And Unreasonable Too), 51 B.C. L. REV. 719 (2010); Sarah 
French Russell, Rethinking Recidivist Enhancements: The Role of Prior Drug Convictions in 
Federal Sentencing, 43 U.C. DAVIS L. REV. 1135 (2010); Michael Vitiello, Three Strikes: Can We 
Return to Rationality?, 87 J. CRIM. L. & CRIMINOLOGY 395 (1997). 
 28 See, e.g., BERNARD E. HARCOURT, AGAINST PREDICTION: PROFILING, POLICING, AND 
PUNISHING IN AN ACTUARIAL AGE (2007); Rhys Hester, Richard S. Frase, Julian V. Roberts, & 
Kelly Lyn Mitchell, Prior Record Enhancements at Sentencing: Unsettled Justifications and 
Unsettling Consequences, 47 CRIME & JUST. 209 (2018). 
 29 See, e.g., ISSA KOHLER-HAUSMANN, MISDEMEANORLAND: CRIMINAL COURTS AND SOCIAL 
CONTROL IN AN AGE OF BROKEN WINDOWS POLICING (2018); ALEXANDRA NATAPOFF, 
PUNISHMENT WITHOUT CRIME: HOW OUR MASSIVE MISDEMEANOR SYSTEM TRAPS THE 
INNOCENT AND MAKES AMERICA MORE UNEQUAL (2018); Jenny Roberts, Crashing the 
Misdemeanor System, 70 WASH. & LEE L. REV. 1089 (2013); Eisha Jain, Proportionality and Other 
Misdemeanor Myths, 98 B.U. L. REV. 953 (2018); Issa Kohler-Hausmann, Managerial Justice and 
Mass Misdemeanors, 66 STAN. L. REV. 611 (2014). 
 30 See, e.g., Kari Hong, The Absurdity of Crime-Based Deportation, 50 U.C. DAVIS L. REV. 
2067 (2017); Stephen H. Legomsky, The New Path of Immigration Law: Asymmetric 
Incorporation of Criminal Justice Norms, 64 WASH. & LEE L. REV. 469 (2007); Nancy Morawetz, 
Rethinking Drug Inadmissibility, 50 WM. & MARY L. REV. 163 (2008); Juliet Stumpf, The 
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The present Article expands this scholarly conversation by 
addressing not just our overuse of criminal history, but also our flawed, 
mechanical method for using it. This Article’s first contribution is to 
describe the actual process by which criminal history is used in our 
criminal and immigration systems, and the surprisingly small amount 
of information they rely on. Among other things, this provides a deeper 
institutional explanation for these systems’ dependence on formalistic 
tests like the categorical approach, which has fallen under heavy 
criticism by judges and sentencing commissions.31 It also provides 
crucial insights into the interface between the immigration and criminal 
justice systems, namely that the former takes partial, and often 
inaccurate, snippets of information from the latter and uses them to 
decide whether a person will be deported. The Article’s second 
contribution is to excavate the problems that emerge from the use of 
heuristics and mechanical formulas to decide people’s fate. It catalogues 
the injustices caused by our system’s limited recall of criminal history, 
which include severe arbitrariness and racial disparities. The Article’s 
third contribution is that it develops a toolkit for reform. It elaborates a 
set of proposals, some ambitious and others modest, that would make 
our approach to counting criminal history more rational and less 
arbitrary. 

I.      PRIOR CONVICTIONS MATTER PERVASIVELY IN THE CRIMINAL AND 

 
Crimmigration Crisis: Immigrants, Crime, and Sovereign Power, 56 AM. U. L. REV. 367 (2006); 
Juliet P. Stumpf, Doing Time: Crimmigration Law and the Perils of Haste, 58 UCLA L. REV. 1705 
(2011); César Cuauhtémoc García Hernández, Deconstructing Crimmigration, 52 U.C. DAVIS L. 
REV. 197 (2018). 
 31 See, e.g., PROPOSED AMENDMENTS TO THE SENT’G GUIDELINES 21–38 (U.S. SENT’G 
COMM’N, 2018), https://www.ussc.gov/sites/default/files/pdf/amendment-process/reader-
friendly-amendments/20181219_rf-proposed.pdf [https://perma.cc/4WMG-J5K9] (proposing 
several amendments that would replace the categorical approach with an “actual conduct” 
approach); Evan Tsen Lee, Mathis v. U.S. and the Future of the Categorical Approach, 101 MINN. 
L. REV. HEADNOTES 263, 264–71 (2016) (noting that several Supreme Court Justices oppose the 
categorical approach and predicting that its fate may be in doubt); United States v. Valdivia-
Flores, 876 F.3d 1201, 1210 (9th Cir. 2017) (O’Scannlain, J., specially concurring) (“Although the 
result in this case is dictated by the case law of the Supreme Court and our Circuit, I write 
separately to highlight how it illustrates the bizarre and arbitrary effects of the ever-spreading 
categorical approach for comparing state law offenses to federal criminal definitions. I am hardly 
the first federal circuit judge to express puzzlement at how the categorical approach has come to 
be applied. See, e.g., United States v. Doctor, 842 F.3d 306, 312 (4th Cir. 2016) (Wilkinson, J., 
concurring); United States v. Faust, 853 F.3d 39, 60 (1st Cir. 2017) (Lynch, J., concurring); United 
States v. Chapman, 866 F.3d 129, 136 (3d Cir. 2017) (Jordan, J., concurring).”). 
 



FISH.42.4.6 (Do Not Delete) 9/24/2021  12:09 AM 

1384 CARDOZO LAW REVIEW [Vol. 42:4 

IMMIGRATION SYSTEMS 

Prior criminal convictions dictate what happens to a person as they 
are processed through the American criminal and immigration systems. 
From the moment that a person encounters the criminal justice system, 
their prior record is their destiny.32 Past convictions determine what 
charges will be brought against a person (if any), whether a person is 
held in custody or released on bond, what their punishment will be, and 
whether post-conviction relief is available. Past convictions are also 
decisive at every stage of the immigration system. They determine 
whether a person will be targeted for immigration enforcement, keep or 
lose their immigration status, bond out of immigration detention, be 
permitted to naturalize as a U.S. citizen, qualify for relief from 
deportation, and face prosecution for immigration crimes. The 
examples in this Part are illustrative, and certainly not comprehensive. 
They are meant to show the extreme degree to which American law 
relies on past convictions when deciding people’s fate.33 

The first major decisions a prosecutor makes in a criminal case are 
whether to charge a person with a crime, and if so, what crime to charge 
them with.34 In making these decisions, prosecutors rely on a person’s 
criminal history in a variety of ways. First, many criminal charges 
contain as an element that the person has been convicted of a prior 
crime. To take just a few examples: the federal government and a 
number of states criminalize weapons possession by people with certain 
prior convictions;35 in many states a second drunk driving offense is a 

 
 32 For an accounting of the ways prior convictions are used in the criminal justice system, see 
JACOBS, supra note 11, at 2–4, 227–45. 
 33 Criminal convictions also carry innumerable other collateral consequences, such as losing 
the right to vote or serve on a jury, being ineligible for public housing, sex offender registration, 
etc. These consequences can be devastating but are beyond the scope of this Part. See Chin, supra 
note 26, at 1799–1803; NATAPOFF, supra note 29, at 28–33. 
 34 The police officer’s decision of whom to arrest is also often dictated by a person’s criminal 
history. See JACOBS, supra note 11, at 228; see also George Joseph, The LAPD Has a New 
Surveillance Formula, Powered by Palantir, APPEAL (May 8, 2018), https://theappeal.org/the-
lapd-has-a-new-surveillance-formula-powered-by-palantir-1e277a95762a [https://perma.cc/
UPS3-XX7R]. 
 35 See, e.g., 18 U.S.C. § 922(g)(1) (penalizing a felon in possession of a firearm); 18 U.S.C. 
§ 931 (establishing the felony crime of violence in possession of body armor); TEX. PENAL CODE 
ANN. § 46.04 (West 2009) (penalizing a felon/misdemeanant in possession of firearm); CAL. 
PENAL CODE § 29800 (West 2017) (criminalizing a felon in possession of a firearm); CAL. PENAL 
CODE § 28810 (West 2012) (criminalizing a felon in possession of tear gas); MINN. STAT. 
§ 624.713 (2016) (penalizing a felon/misdemeanant in possession of firearm). 
 



FISH.42.4.6 (Do Not Delete) 9/24/2021  12:09 AM 

2021] THE PARADOX OF CRIMINAL HISTORY 1385 

separate, more serious crime;36 and in the federal system, a second 
illegal entry conviction can be charged as a more serious felony.37 For 
crimes such as these, the existence of a prior conviction opens the 
defendant up to prosecution in the first place.38 Second, prosecutors 
have discretion in every case to decline to charge the accused with a 
crime, and often also have discretion to refer the accused to a diversion 
program or some other alternative to the criminal justice system.39 Such 
decisions are strongly influenced by the prosecutor’s understanding of 
the defendant’s criminal history.40 Third, a prosecutor has discretion 
over what charges to bring in a criminal case. In many circumstances 
there is both a more severe and a less severe charge that cover the same 
conduct. For example, frequently there is both a felony and a 
misdemeanor charge that would apply to the same act.41 Prosecutors 

 
 36 See, e.g., CAL. VEH. CODE § 23540 (West 2005); OR. REV. STAT. § 813.011 (2011); DEL. 
CODE ANN. tit. 21 § 4177(d) (2017). 
 37 See 8 U.S.C. § 1325(a) (making a first illegal entry case a misdemeanor and subsequent 
illegal entry cases punishable as a felony). 
 38 See U.S. DEP’T OF JUST., STATUTES REQUIRING THE USE OF CRIMINAL HISTORY RECORD 
INFORMATION 17–23 (1991), https://www.bjs.gov/content/pub/pdf/sruchri.pdf [https://
perma.cc/HJY9-82TV] [hereinafter CRIMINAL HISTORY STATUTES] (listing statutes in every 
state). 
 39 See Kate Stith, The Arc of the Pendulum: Judges, Prosecutors, and the Exercise of Discretion, 
117 YALE L.J. 1420, 1422 (2008); Roger A. Fairfax, Jr., Prosecutorial Nullification, 52 B.C. L. REV. 
1243, 1253–54 (2011); Josh Bowers, Legal Guilt, Normative Innocence, and the Equitable Decision 
Not to Prosecute, 110 COLUM. L. REV. 1655 (2010); see also Melissa Labriola, Warren A. Reich, 
Robert C. Davis, Priscillia Hunt, Michael Rempel, & Samantha Cherney, Prosecutor-Led Pretrial 
Diversion: Case Studies in Eleven Jurisdictions, NAT’L CRIM. JUST. REFERENCE SERV. (2018), 
https://www.ncjrs.gov/pdffiles1/nij/grants/251664.pdf [https://perma.cc/2TL6-NM4Z]; San 
Francisco’s Neighborhood Court System Saves Money and Makes Offenders Contemplate Their 
Crimes, S.F. EXAM’R (Jan. 27, 2013, 12:00 AM), https://www.sfexaminer.com/news/san-
franciscos-neighborhood-court-system-saves-money-and-makes-offenders-contemplate-their-
crimes [https://perma.cc/PL7R-4TKH]; Ronald Wright & Marc Miller, The Screening/Bargaining 
Tradeoff, 55 STAN. L. REV. 29, 74–75 (2002) (noting that in a majority of cases the New Orleans 
District Attorney’s Office either declines prosecution or refers the defendant to pretrial 
diversion); JACOBS, supra note 11, at 229–30. 
 40 See, e.g., Issa Kohler-Hausmann, supra note 29, at 678–83 (showing that the number of a 
person’s misdemeanor convictions increases the likelihood that a future misdemeanor arrest will 
result in a conviction). 
 41 See, e.g., 8 U.S.C. §§ 1325–1326 (misdemeanor and felony charges for unlawful entry into 
the United States); 22 C.J.S. Criminal Law: Substantive Principles § 16 (explaining “wobblers,” 
which are crimes that prosecutors can charge as either felonies or misdemeanors); JOHN F. PFAFF, 
LOCKED IN: THE TRUE CAUSES OF MASS INCARCERATION AND HOW TO ACHIEVE REAL REFORM 
130–36 (2017) (describing how prosecutors can choose from multiple overlapping charges for 
the same conduct, some more serious and some less serious). 
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use a defendant’s criminal history in such circumstances to help decide 
which charge they will bring.42  

The next major decision that is made in a criminal case is whether 
the defendant will be released on bond or remain in custody. Being 
released on bond alters the course of a criminal case.43 People who are 
released pending trial are subject to less pressure to take a plea deal, and 
are more able to fight their charges and obtain a better outcome.44 
Criminal history is important to judges when they decide whether to set 
bail, and if so, what amount to set. In a standard bail hearing the judge 
and the prosecutor work off of a rap sheet showing the defendant’s 
criminal history, and they give great weight to the defendant’s prior 
record (defense lawyers are not present at bail hearings in many 
jurisdictions; where they are present, they too rely on rap sheets).45 

 
 42 See, e.g., Memorandum from Daniel Fridman, Analysis of Immigration Prosecutions in 
the Southern District of California at 5 (June 6, 2006) (on file with Cardozo Law Review) (noting 
that federal prosecutors in San Diego reserve felony immigration charges for “the most egregious 
violators, focusing on illegal aliens with substantial criminal histories”); PFAFF, supra note 41, at 
136; Serial: A Bar Fight Walks into the Justice Center, CHI. PUB. RADIO (Sept. 20, 2018), https://
serialpodcast.org/season-three/1/a-bar-fight-walks-into-the-justice-center [https://perma.cc/
F3MQ-UHPF] (“In his heart of hearts, Russ thinks the real reason the prosecutor’s office is 
pursuing this [felony] case against Anna is because there was a cop involved, yes, but also because 
she’s already got a record. No felonies, but she’s got some misdemeanors. From Florida, there’s 
a driving under suspension, a DUI. Then some local convictions, including a recent one, which 
looks pretty bad. A case that started out as two felony theft charges, but got dropped down to 
misdemeanors. So Anna’s not clean.”). 
 43 See Paul Heaton, Sandra Mayson, & Megan Stevenson, The Downstream Consequences of 
Misdemeanor Pretrial Detention, 69 STAN. L. REV. 711 (2017) (presenting original evidence that 
the inability to make bail affects case outcomes). 
 44 Id. at 724–28 (summarizing empirical literature showing that pretrial detention worsens 
defendants’ case outcomes). 
 45 See CONST. PROJECT, DON’T I NEED A LAWYER?: PRETRIAL JUSTICE AND THE RIGHT TO 
COUNSEL AT FIRST JUDICIAL BAIL HEARING 10 (2015) (“[J]udicial officers’ decisions for 
defendants lacking legal representation rely heavily on three primary factors when reaching a 
decision: the nature of the charge, the defendant’s prior convictions and perceived risk of danger 
to the public, and the person’s previous record for returning to court or potential as a flight 
risk.”); JACOBS, supra note 11, at 228–29; KOHLER-HAUSMANN, supra note 29, at 163 (“Defense 
attorneys realize how important quick glances at the marks of prior encounters are for both 
prosecutors and judges in setting offers and bail.”); THOMAS H. COHEN & BRIAN A. REAVES, U.S. 
DEP’T OF JUST. BUREAU OF JUST. STAT., PRETRIAL RELEASE OF FELONY DEFENDANTS IN STATE 
COURTS 6 (2007); DeRay McKesson, Justice in 36 Seconds, POD SAVE THE PEOPLE, at 16:02 (Aug. 
29, 2017), https://podbay.fm/p/pod-save-the-people/e/1504001436 [https://perma.cc/6XXV-
ZD25] (“An interview with Cook County D.A. Kim Foxx, who describes the bail process as 
follows: “We’ll look at your charges. We’ll get your rap sheet. You know, have you been arrested 
before? What have you been arrested for? Have you had warrants? Have you not shown up in 
court? And then very quickly there is a hearing, they were averaging about 36 seconds. . . . And 
a judge makes a determination, it should be based on your ability to pay as well as what your rap 
sheet says.”). This description also fits the author’s own experience representing defendants in 
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Further, in many states there is a statutory requirement that criminal 
priors be considered when determining bail, and some laws instruct that 
people with certain priors be presumptively detained without bail.46 
Additionally, an increasing number of courts use algorithmic tools to 
inform judges’ bail decisions.47 These tools use prior convictions, 
among other factors, as inputs for formulas that generate 
recommendations for bail and other conditions of pretrial release.48 

In the few cases that go to trial, prior convictions can be used to 
impeach a witness, including the defendant if they testify in their own 
defense.49 Consequently, prior convictions determine whether a person 
will be able to testify at their own trial without the jury learning 
prejudicial information about past criminal cases.50 

If a person is ultimately sentenced for a crime, whether after a trial 
or after a guilty plea, their past convictions are used against them in a 
multitude of ways. Prior convictions can increase the maximum 

 
hundreds of bail hearings in state and federal court. For a list of jurisdictions where defense 
attorneys do not participate in bail hearings, see Douglas L. Colbert, Prosecution Without 
Representation, 59 BUFF. L. REV. 333, 428–53 (2011). 
 46 See CRIMINAL HISTORY STATUTES, supra note 38, at 5–10 (listing state statutes); Pretrial 
Detention, NAT’L CONF. OF STATE LEGISLATURES (June 7, 2013), http://www.ncsl.org/research/
civil-and-criminal-justice/pretrial-detention.aspx [https://perma.cc/C784-25AV] (listing 
statutes); COLO. REV. STAT. ANN. § 16-4-101 (West 2013) (defining certain defendants as non-
bailable if they have “two previous felony convictions, or one such previous felony conviction if 
such conviction was for a crime of violence”); Sen. Bill No. 10, 20172018 Reg. Sess., ch. 244, 2018 
Cal. Stat., https://legiscan.com/CA/text/SB10/id/1817974/California-2017-SB10-Chaptered.html 
[https://perma.cc/J2QF-M4ZA] (creating a presumption of detention for defendants with certain 
prior convictions); TEX. CONST. art. I, § 11a (permitting denial of bail for defendants with two 
prior felonies). 
 47 Sonja B. Starr, The Risk Assessment Era: An Overdue Debate, 27 FED. SENT’G REP. 205 
(2015). 
 48 See, e.g., Public Safety Assessment: Risk Factors and Formula, LAURA & JOHN ARNOLD 
FOUND. 2 (2016), https://craftmediabucket.s3.amazonaws.com/uploads/PDFs/PSA-Risk-
Factors-and-Formula.pdf [https://perma.cc/4KF6-ZKGZ] (PSA, a tool currently in widespread 
use that uses past convictions as a factor); NORTHPOINTE, PRACTITIONER’S GUIDE TO COMPAS 
CORE 33–34 (2015), http://www.northpointeinc.com/downloads/compas/Practitioners-Guide-
COMPAS-Core-_031915.pdf [https://perma.cc/VE5U-V726] (COMPAS, also a widely used tool 
that looks at prior convictions); PAMELA M. CASEY, JENNIFER K. ELEK, ROGER K. WARREN, FRED 
CHEESMAN, MATT KLEINMAN, & BRIAN OSTROM, NAT’L CTR. FOR STATE CTS., OFFENDER RISK & 
NEEDS ASSESSMENT INSTRUMENTS: A PRIMER FOR COURTS (2014), https://www.ncsc.org/__data/
assets/pdf_file/0018/26226/bja-rna-final-report_combined-files-8-22-14.pdf [https://perma.cc/
B8BL-9MTT] (appendix describing major risk assessment instruments). 
 49 See, e.g., FED. R. EVID. 609; CAL. CONST. art. I, § 28(f)(4). 
 50 See Anna Roberts, Conviction by Prior Impeachment, 96 B.U. L. REV. 1977, 1982–1984 
(2016). 
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available sentence under the law.51 They can also trigger mandatory 
minimum provisions that require the judge to impose no less than a 
certain amount of time in prison.52 For example, for certain federal drug 
charges, having a prior felony that counts as a “serious” violent or drug-
related crime triggers a fifteen-year mandatory minimum.53 The federal 
government and roughly half of the states have enacted “three strikes” 
laws, which impose harsher sentences on people with certain priors.54 
California’s three-strikes law, for example, automatically doubles a 
defendant’s sentence and adds another five years if they have just one 
previous “strike” offense.55 A little less than half of the states and the 
federal government also have sentencing guideline systems that are 
produced by sentencing commissions.56 In jurisdictions with 
sentencing guidelines, a person’s prior convictions determine their 
ultimate sentence under the guidelines.57 Prior convictions also affect 
discretionary sentencing decisions that are made by prosecutors and 
judges, even without guidelines or mandatory sentences. In 

 
 51 See, e.g., 8 U.S.C. § 1326(b) (increasing maximum sentence from two to ten years for a 
prior felony and to twenty for a prior aggravated felony); 21 U.S.C. § 841(b)(1)(C)-(E) 
(increasing maximum penalties if defendant has a prior felony drug offense); FLA. STAT. ANN. 
§ 775.084 (West 2019) (providing significantly higher maximum penalties for defendants with 
two prior felonies); JACOBS, supra note 11, at 236–38. 
 52 See, e.g., 18 U.S.C. § 924(e)(1); TEX. PENAL CODE ANN. §§ 12.32, 12.42 (West 2009); MINN. 
STAT. § 169A.276 (2002); ARIZ. REV. STAT. ANN. § 13-703 (2016). 
 53 21 U.S.C. § 841(b)(1)(A)-(B). 
 54 Elsa Y. Chen, Three Strikes Legislation, in AFRICAN AMERICANS AND THE CRIMINAL 
JUSTICE SYSTEM: AN ENCYCLOPEDIA 551 (Delores D. Jones-Brown, Beverly D. Frazier, & Marvie 
Brooks eds., 2014). 
 55 CAL. PENAL CODE § 667 (West 2020). The law also reduces good-time credit and prohibits 
probation sentences, among many other consequences. Id. 
 56 See NEAL B. KAUDER & BRIAN J. OSTROM, NAT’L CTR. FOR STATE CTS, STATE SENTENCING 
GUIDELINES PROFILES AND CONTINUUM 4 (2008), https://www.ncsc.org/__data/assets/pdf_file/
0022/25474/state_sentencing_guidelines.pdf [https://perma.cc/3U8U-3K8K]. 
 57 For examples of using a grid system with criminal history as the X-axis and facts about the 
current case as the Y-axis, see MINN. SENT’G GUIDELINES 77–82 (MINN. SENT’G GUIDELINES 
COMM’N 2018), https://mn.gov/msgc-stat/documents/Guidelines/2018/Guidelines.pdf [https://
perma.cc/M49E-YPM2]. See also U.S. SENT’G GUIDELINES MANUAL 407 (U.S. SENT’G COMM’N, 
2018), https://www.ussc.gov/sites/default/files/pdf/guidelines-manual/2018/GLMFull.pdf 
[https:// perma.cc/V6FP-LR83]; Felony Punishment Chart and Minimum/Maximum Table for 
Offenses Committed on or After October 1, 2013, N.C. JUD. BRANCH, https://www.nccourts.gov/
assets/documents/publications/FelonyChart_1013MaxChart.pdf?JOZLdcExFM1Tm
lzHLiPcH7dUcMjQ8Ls7 [https://perma.cc/47NM-EA75]; 2018 WASH. STATE ADULT SENT’G 
GUIDELINES MANUAL (WASH. STATE CASELOAD FORECAST COUNCIL 2018), http://
www.cfc.wa.gov/PublicationSentencing/SentencingManual/
Adult_Sentencing_Manual_2018.pdf [https://perma.cc/SUM3-UQPF]; JACOBS, supra note 11, at 
238–40. The Federal Sentencing Guidelines also use criminal history to determine both the X- 
and Y-axis in several kinds of cases. U.S. SENT’G COMM’N, supra note 57, at 268–272, 398–400. 
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jurisdictions where most sentences are determined through agreements 
between the prosecutor and the defense, the prosecutor’s plea offers 
involve longer sentences for defendants with more serious prior 
records.58 The same is true in jurisdictions like the federal system where 
judges retain sentencing discretion—defendants with more prior 
convictions, or more serious ones, are treated more harshly by the 
judges.59 

Past convictions continue to decide a person’s fate even after their 
sentence is imposed. When state and federal prison bureaus decide what 
level of prison a person gets sent to—from maximum security to 
minimum security—they look at that person’s prior convictions.60 
Indeterminate sentencing systems are also governed by prior 
convictions. Some jurisdictions prevent a person from receiving “good 
time” or “conduct” credit—a type of sentence reduction that is generally 
awarded for behaving well in custody and participating in prison 
programming—if they have certain prior convictions.61 A person can 
also be denied parole based on their prior record.62 Finally, even after 
release from custody on the current case, a person’s previous cases can 
still haunt them. A past criminal record prevents people from being able 
to expunge their new convictions or reduce their severity. For example, 
in California certain felony convictions can now be retroactively 
reduced to misdemeanors under Proposition 47, but they cannot be 
reduced if the person has any prior conviction that counts as a 
“superstrike.”63 

The American immigration system also relies on criminal history. 
Fundamentally, the immigration system decides who is legally 

 
 58 See, e.g., KOHLER-HAUSMANN, supra note 29, at 163–64; see also STATE OF N.J. OFF. OF THE 
ATT’Y GEN., BRIMAGE GUIDELINES 2 Appendix II (2004), https://www.state.nj.us/lps/dcj/
agguide/directives/brimage_all.pdf [https://perma.cc/MC6F-RHP4] (for tables of authorized 
plea offers for New Jersey prosecutors, which are determined by the charge, the defendant’s 
criminal history, and what stage the case is at). From the author’s own experience practicing 
criminal law in California, confirmed by interviews with other public defenders, most plea 
agreements result in an agreed-upon sentence between the prosecutor and the defense lawyer, 
and the prosecutor’s desired sentence is determined in part by the criminal history. 
 59 See JACOBS, supra note 11, at 232–35. 
 60 See, e.g., U.S. DEP’T OF JUST. FED. BUREAU OF PRISONS, PROGRAM STATEMENT NO. 
P5100.08, CUSTODY CLASSIFICATION BUREAU OF PRISONS (2006); CRIMINAL HISTORY STATUTES, 
supra note 38, at 51–54. 
 61 See, e.g., CAL. PENAL CODE § 667(c)(5) (West 2020); JACOBS, supra note 11, at 233–34; 18 
U.S.C. § 3632(d)(4)(D)(li) (West 2018) (excluding federal inmates with certain prior convictions 
from earning time credit under the First Step Act). 
 62 E.g., OR. REV. STAT. § 144.120(4) (2017); N.J. REV. STAT. § 2C:14-6 (2013); see JACOBS, 
supra note 11, at 244; CRIMINAL HISTORY STATUTES, supra note 38, at 55–61. 
 63 CAL. PENAL CODE § 1170.18(i) (West 2017). 
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permitted to live in the United States and who can be deported. 
Subsumed within that governing binary, there are dozens of micro-
decisions that determine a particular immigrant’s fate. Criminal priors 
play a large role in nearly all of these micro-decisions.64 When an 
immigrant applies for legal status in the United States, whether in the 
form of a visa, permanent residency, or U.S. citizenship, the 
immigration services consider their criminal history.65 If an immigrant 
has achieved legal status short of citizenship, this status can be stripped 
if they are convicted of crimes categorized as “aggravated felon[ies]” or 
“crimes involving moral turpitude.”66 Beginning under the Obama 
administration, immigrants with no legal status who have been in the 
United States since childhood have been able to apply for a special 
immigration status called “Deferred Action for Childhood Arrivals” 
(DACA).67 However, DACA specifically excludes applicants with 
certain prior convictions, including “significant misdemeanors.”68 
Other forms of relief from deportation—such as the 1986 amnesty, 
voluntary departure, withholding, and cancellation of removal—are 
also denied based on a person’s criminal history.69 And more generally, 
a record of prior convictions will make an undocumented immigrant a 
more likely target for arrest and deportation, and less likely to be able 
to bond out of immigration detention.70 

 
 64 See Dimitra Blitsa, Lauryn P. Gouldin, James. B. Jacobs, & Elena Larrauri, Criminal Records 
and Immigration: Comparing the United States and the European Union, 39 FORDHAM INT’L L.J. 
205, 207–26 (2015). 
 65 See, e.g., Policy Manual Chapter 5 – Conditional Bars for Acts in Statutory Period, U.S. 
CITIZENSHIP AND IMMIGR. SERVS. (Nov. 13, 2020), https://www.uscis.gov/policy-manual/
volume-12-part-f-chapter-5 [https://perma.cc/L78K-R8B2]; 8 U.S.C.A § 1101(f)(7); Blitsa et al., 
supra note 64, at 224–25. 
 66 8 U.S.C. §§ 1227(a)(2)(A)(i), 1227(a)(2)(A)(iii). 
 67 DACA: Frequently Asked Questions, U.S. CITIZENSHIP AND IMMIGR. SERVS., 
https://www.uscis.gov/archive/frequently-asked-questions [https://perma.cc/C8JC-DEEJ]. 
 68 Id. (“You may request consideration of DACA if you . . . [h]ave not been convicted of a 
felony, a significant misdemeanor, three or more other misdemeanors, and do not otherwise pose 
a threat to national security or public safety.”). 
 69 Immigration Reform and Control Act of 1986, Pub. L. No. 99-603, 100 Stat. 3359 (1986); 
8 U.S.C. § 1229c(b)(1)(C); 8 U.S.C. § 1229b(a)(3); 8 U.S.C. § 1231(b)(3)(B)(ii); In re Y-L, 23 I&N 
Dec. 270 (A.G. 2002); Kathy Brady, Practice Advisory: Aggravated Felonies, IMMIGR. LEGAL RES. 
CTR. (Apr. 2017), https://www.ilrc.org/sites/default/files/resources/aggravated_felonies_4_17_
final.pdf [https://perma.cc/V4ZV-SEYA]. 
 70 Blitsa et al., supra note 64, at 221–24; Enhancing Public Safety in the Interior of the United 
States, Exec. Order No. 13,768, 82 Fed. Reg. 8,799, 8,800 (Jan. 25, 2017) (defining as an 
enforcement priority any immigrant who has “been convicted of any criminal offense” or “been 
charged with any criminal offense, where such charge has not been resolved”); 8 U.S.C. § 1226; 
García Hernández , supra note 30, at 202–03 (describing laws connecting immigration detention 
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II.      WHY SHOULD PAST CRIMES MATTER? 

We have established that our system, quite emphatically, gives 
harsher treatment to people with criminal records. But how can this 
reliance on past crimes be morally and intellectually justified?71 There 
are two basic kinds of arguments for such recidivist enhancements, 
which track the two basic kinds of philosophical justifications for 
punishment. The first kind is forward-looking—it rationalizes 
punishing a recidivist more harshly because doing so will provide some 
social benefit, usually in the form of less crime. The second kind is 
backward-looking—it rationalizes punishing a recidivist more harshly 
because their actions are in some way more wrongful than a comparable 
non-recidivist’s actions.72 For both of these kinds of justifications, a key 
link in the chain of moral reasoning is the assumption that a past crime 
reveals important information about the person. 

Forward-looking justifications for criminal punishment are 
consequentialist. They stem from an approach to punishment that 
emphasizes preventing future crime.73 One familiar justification for 
punishment is that it deters crime. If someone is contemplating 
committing a crime, they may take into account the likelihood and 
severity of punishment, and if these are significant enough they may 

 
to criminal history); Emily Ryo, Predicting Danger in Immigration Courts, 44 LAW & SOC. 
INQUIRY 227 (2019). 
 71 One interesting question, unexplored in this Article, is whether recidivist enhancements 
violate the prohibition on double jeopardy. Compare Moore v. Missouri, 159 U.S. 673, 677–78 
(1895) (“[T]he [s]tate may undoubtedly provide that persons who have been before convicted of 
crime may suffer severer punishment for subsequent offences than for a first offence against the 
law[.]”), with Carissa Byrne Hessick & F. Andrew Hessick, Double Jeopardy as a Limit on 
Punishment, 97 CORNELL L. REV. 45 (2011) (arguing that the Double Jeopardy Clause limits 
recidivist enhancements). 
 72 These types of justifications are not necessarily mutually exclusive—one could construct a 
theory of criminal justice that combines forward-looking and backward-looking arguments. See, 
e.g., Amartya Sen, Rights and Agency, 11 PHIL. & PUB. AFFS. 3 (1982); cf. H.L.A. HART, 
Prolegomenon to the Principles of Punishment, in PUNISHMENT AND RESPONSIBILITY: ESSAYS IN 
THE PHILOSOPHY OF LAW 1 (2d ed. 2008) (arguing that different kinds of theories can be applied 
to the general justifying aim of punishment versus the actual distribution of punishment); 
Richard Frase, Sentencing Principles in Theory and Practice, 22 CRIME & JUST. 363 (1997); 
NORVAL MORRIS, THE FUTURE OF IMPRISONMENT (1974); PAUL H. ROBINSON, INTUITIONS OF 
JUSTICE AND THE UTILITY OF DESERT (2013). 
 73 Two classical statements of a consequentialist approach to criminal law are: CESARE 
BECCARIA, ON CRIMES AND PUNISHMENTS (1764) and JEREMY BENTHAM, AN INTRODUCTION TO 
THE PRINCIPLES OF MORALS AND LEGISLATION (1780). See also RICHARD S. FRASE, JUST 
SENTENCING: PRINCIPLES AND PROCEDURES FOR A WORKABLE SYSTEM 188–89 (1st ed. 2012). 
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ultimately decide against it.74 For deterrence theorists, the justification 
for a recidivist enhancement is straightforward: if a person commits a 
crime, is punished, then commits another crime, they have revealed that 
the first punishment was not adequate to deter them.75 Under the 
assumption that harsher prison terms deter more effectively, this might 
warrant a higher sentence for people with criminal records. A second 
forward-looking justification for punishment is that it incapacitates 
people who commit crimes by separating them from society. An 
incapacitation theorist might justify harsher punishment for recidivists 
on the grounds that they have revealed a greater disposition for 
committing crimes. The basic reasoning here is that a person who has 
committed one or more crimes in the past is more likely to commit 
further crimes in the future, and that this merits depriving them of 
liberty for a longer period of time to lower the risk of new crimes being 
committed.76 Of course, these forward-looking justifications depend on 
the contested empirical assumption that added punishment actually 
reduces crime through deterrence and/or incapacitation.77 

Backward-looking justifications for punishment look not to the 
supposed benefit for society, but instead to the wrongfulness of the acts 
being punished.78 There is a debate among retributivist theorists over 
whether having a prior conviction makes a new criminal act more 
wrong, and therefore more deserving of punishment. Some theorists 
argue that the law should punish only the present crime, and that people 
with a criminal record should not receive a harsher penalty.79 Others 
argue that a person who has previously been convicted of a crime has 
revealed something about themselves that justifies higher punishment. 
For example, through past crimes they may have revealed character 
 
 74 Defenses of this proposition often rely on the tools of economic analysis. See, e.g., Gary S. 
Becker, Crime and Punishment: An Economic Approach, 76 J. POL. ECON. 169 (1968); Omri Ben-
Shahar, Playing Without a Rulebook: Optimal Enforcement When Individuals Learn the Penalty 
Only by Committing the Crime, 17 INT’L REV. L. & ECON. 409 (1997). 
 75 This logic can extend to “specific” deterrence against the person who committed the crime, 
as well as to “general” deterrence against other possible recidivists. See Russell, supra note 27, at 
1152–53. 
 76 This logic might also extend to the bail context—a defendant’s past record might reveal 
their likelihood of absconding or committing more crimes on release. Certainly, our system 
makes this assumption. See supra Part I. 
 77 For some critiques of this assumption, see, for example, HARCOURT, supra note 28; KARL 
MENNINGER, THE CRIME OF PUNISHMENT (2007); David A. Dana, Rethinking the Puzzle of 
Escalating Penalties for Repeat Offenders, 110 YALE L.J. 733, 735–38 (2001). For a summary of 
some empirical work undermining deterrence theory, see Russell, supra note 27, at 1152–53. 
 78 See FRASE, supra note 73, at 181–88. 
 79 See, e.g., George P. Fletcher, The Recidivist Premium, 1 CRIM. JUST. ETHICS 54 (1982); 
RICHARD G. SINGER, JUST DESERTS: SENTENCING BASED ON EQUALITY AND DESERT 67–74 (1979). 
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traits that make their current crime more morally blameworthy.80 One 
might also say that a recidivist has been warned by society that certain 
actions are punished and should be avoided, and by choosing to ignore 
that warning has committed an even worse act. For example, when a 
person commits their second DUI it is harder for them to claim they 
did not realize driving drunk was considered wrong. We might also 
expect them to have taken steps to avoid driving drunk again.81 The 
basic logic in these backward-looking justifications is that a prior 
conviction reveals information about the defendant, and that we can 
use this information to impute a higher degree of wrongfulness to the 
current crime.82 

One key assumption unites each of these justifications for relying 
on past convictions to decide current punishment: that a prior 
conviction gives useful information about the convicted. To infer that a 
defendant needs a harsher punishment to be deterred from future 
crime, or needs to be incapacitated to prevent future crime, we must 
assume that the past conviction reveals they are more likely to commit 
crimes in the future. To infer that a defendant has a more wrongful state 
of mind, we must assume that the past conviction reveals something 
about their character. And this principle extends to other uses of 
criminal history—when we use past crimes as a heuristic to decide if 
people are released on bond, or as a basis for deporting them and 
denying them immigration status, we infer that these past crimes reveal 
important information about the person.83 The ability to make such 
inferences depends, in turn, on the quality of the information we have 
about a past conviction—information like how long ago it happened, 
what the defendant actually did, why they did it, and what else was 
going on in their life at the time. The richer the information we have 
about prior convictions, the better equipped we are to make these 
judgments.  

 
 80 See Julian V. Roberts, Punishing Persistence: Explaining the Enduring Appeal of the 
Recidivist Sentencing Premium, 48 BRIT. J. CRIMINOLOGY 468 (2008); Andrew von Hirsch, Desert 
and Previous Convictions in Sentencing, 65 MINN. L. REV. 591 (1981). 
 81 See Youngjae Lee, Recidivism as Omission: A Relational Account, 87 TEX. L. REV. 571 
(2009) (arguing that recidivists are more culpable because they failed to rearrange their lives to 
avoid further criminality); Benjamin Ewing, Prior Convictions as Moral Opportunities, 46 AM. J. 
CRIM. L. 283 (2020) (arguing that prior convictions give people opportunities to reflect on their 
fallibility and correct their behavior). 
 82 For a critique of this assumption in the context of backward-looking justifications for 
recidivist enhancements, see Ewing, supra note 81, at 315–18. 
 83 For examples of how criminal history is used to make decisions, see supra Part I. 



FISH.42.4.6 (Do Not Delete) 9/24/2021  12:09 AM 

1394 CARDOZO LAW REVIEW [Vol. 42:4 

III.      WHY THE SYSTEM RELIES ON HEURISTICS 

Our legal system usually does not have access to factually rich 
narrative accounts of what happened in past criminal cases. If a person 
was convicted of a misdemeanor DUI, for example, future courts have 
no easy way of looking up the details of what the person actually did. 
Was there a crash? Were there passengers in the car? Was the person’s 
blood alcohol level above .10? .20? .30? Were there other drugs in the 
person’s system? Such information is not easily accessible to the lawyers 
and judges who work on future cases. This is due to basic features of 
our legal system—its informality, its reliance on guilty pleas and defense 
waivers, its localism, and the separation of the investigation function 
from the adjudication function. Instead, judges and lawyers in future 
cases will normally only know the charge of conviction, the date of 
conviction, and the sentence imposed. These pieces of information 
function as heuristics. When judges and attorneys make discretionary 
decisions in future cases—decisions like what to charge, whether to 
grant bond, etc.—they have to infer what happened in the prior cases 
from this limited information. As this Part shows, such heuristics are 
often information-poor or even misleading. They frequently inflate the 
length of prior sentences, and give little indication of the substance of 
what a person actually did.  

A.      Substantive Information About Past Crimes Is Difficult to Obtain 

In the American criminal justice system, courts keep records of 
surprisingly few substantive facts. In the majority of criminal cases, the 
courts do not generate reports, witness testimony, or other information 
about what the defendant did. Instead, the parties control the fact-
finding.84 All of the investigation is done by police agencies, 
prosecutors, defense investigators, and defense attorneys. Courts are 
involved only sporadically, such as when disputes arise over what 
evidence is being provided to the defense.85 Unlike in inquisitorial 
systems, American judges and court employees do not usually perform 
their own investigations into the facts underlying a charge. And the 
investigative work done by the executive branch is not entered into the 

 
 84 Gary Goodpaster, On the Theory of American Adversary Criminal Trial, 78 J. CRIM. L. & 
CRIMINOLOGY 118, 120 (1987). 
 85 See, e.g., FED. R. CRIM. P. 16(d)(1). Sometimes there are also reciprocal discovery 
obligations owed by the defense to the government, especially concerning witnesses. Id. 16(b). 
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court records unless the government is forced to prove its case at a 
hearing or a trial. This happens only rarely. Nearly all criminal cases 
end in either a guilty plea or a dismissal.86 At a guilty plea, the judge’s 
fact-finding is usually limited to asking the defendant whether they are 
guilty of the elements of the charge (or, if it is an Alford or nolo 
contendere plea, whether they decline to contest the charge).87 When 
the time comes for sentencing, judges often impose the sentence that 
has been worked out between the parties through the plea negotiation 
process.88 These deals are made at pre-trial conferences or through 

 
 86 For cases that end in a conviction, between ninety and ninety-five percent are the result of 
guilty pleas. See LINDSEY DEVERS, BUREAU OF JUST. ASSISTANCE, U.S. DEP’T OF JUST., PLEA AND 
CHARGE BARGAINING 3 (2011). 
 87 Most states permit nolo contendere pleas (where the defendant does not admit guilt, but 
does not contest the charge) and Alford pleas (where the defendant pleads guilty while protesting 
their innocence). Stephanos Bibas, Harmonizing Substantive-Criminal-Law Values and Criminal 
Procedure: The Case of Alford and Nolo Contendere Pleas, 88 CORNELL L. REV. 1361, 1371–72 
(2003); Russell, supra note 27, at 1223–27. Some systems, like the federal system, require the 
judge to find that there is an adequate factual basis for a guilty plea. See, e.g., FED. R. CRIM. P. 11. 
From the plea colloquies that the author has witnessed (mostly in state and federal court in 
California), judicial inquiry into the factual basis is rarely extensive, and is often limited to asking 
the parties if a factual basis exists. See Brandon L. Garrett, Why Plea Bargains Are Not Confessions, 
57 WM. & MARY L. REV. 1415, 1417–18 (2016); Christopher Slobogin, Plea Bargaining and the 
Substantive and Procedural Goals of Criminal Justice: From Retribution and Adversarialism to 
Preventive Justice and Hybrid Inquisitorialism, 57 WM. & MARY L. REV. 1505, 1518–19 (2016). 
 88 In California state court in San Francisco, at least while I practiced there in 2017, the 
standard process was that the prosecutor would give a plea bargain offer that specified the 
sentence, and if the defendant accepted that offer, the judge would impose the agreed-upon 
sentence unless they rejected the entire plea agreement. This works differently in the federal 
system—most plea bargains are entered under Federal Rule of Criminal Procedure 11(c)(1)(A) 
or (B), which do not bind the judge to a specific sentence, and there is a separate sentencing 
process involving the Federal Sentencing Guidelines that takes place after the guilty plea. 
Unfortunately, there does not appear to exist a fifty-state survey showing which jurisdictions 
require judges to accept the negotiated sentences in plea agreements (or reject the agreements) 
and which jurisdictions leave the sentence as an open term in plea agreements. It does seem likely 
that, given the large volume of cases that states process, most state courts hew closer to 
California’s model of rubber stamping negotiated sentences than the federal model of holding 
substantive sentencing hearings. See, e.g., KAHRYN A. RILEY, A PRIMER ON MICHIGAN’S 
CRIMINAL JUSTICE SYSTEM 51 (2019) (“If the judge is merely approving a mutually agreed-upon 
sentence determined during plea bargaining, the hearing may only take a few minutes.”); 
BRIMAGE GUIDELINES 2, supra note 58, at Appendix II (New Jersey prosecution guidelines 
containing tables with standardized sentence offers for plea bargains). In addition, recent 
scholarship shows that in many jurisdictions, judges signal before the plea what sentence they 
will impose, either by communicating informal approval of plea terms beforehand or by actively 
involving themselves in the negotiations. See, e.g., Nancy J. King & Ronald F. Wright, The 
Invisible Revolution in Plea Bargaining: Managerial Judging and Judicial Participation in 
Negotiations, 95 TEX. L. REV. 325, 325–332 (2016); Jenia Iontcheva Turner, Judicial Participation 
in Plea Negotiations: A Comparative View, 54 AM. J. COMPAR. L. 199 (2006). 
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more informal discussions.89 Thus, at every stage of the standard 
criminal case—from the investigation through the sentencing 
hearing—the court does not record a factually rich narrative account of 
what the defendant actually did.90 The system generates dispositions 
and sentences, rather than facts. There are exceptions, of course—some 
cases culminate in trials where evidence is presented and facts are 
proven. But as a general rule, criminal courts generate quite limited 
factual information. 

This information scarcity is manifested in the documents that are 
available from courts concerning past criminal cases. If a prosecutor or 
a defense lawyer wants to order the record of a defendant’s prior case in 
order to help them in the new case, only a few documents will usually 
be provided. These documents are sometimes not even available—they 
might be sealed or expunged on the defendant’s request, or destroyed 
by the court after a period of time elapses.91 If they are available, these 
documents must be ordered by contacting the courthouse and 
sometimes paying a fee to have the documents copied.92 While most 

 
 89 See, e.g., Justin Fenton, In Baltimore’s Reception Court, a Behind-the-Scenes Look at How 
Plea Deals Happen, BALT. SUN (Nov. 3, 2017, 11:35 AM), https://www.baltimoresun.com/news/
crime/bs-md-ci-baltimore-plea-bargains-peters-20171023-htmlstory.html [https://perma.cc/
2ANS-NZFL]. (“Ninety-three percent of felony convictions in Baltimore are the result of plea 
deals—and three-quarters of them are taken in front of Judge Charles Peters. . . . Attorneys often 
negotiate a plea deal before entering the courtroom. Their interactions at the bench with [Judge] 
Peters take minutes—or less. One veteran defense attorney said Peters allows a ‘20-second pitch’ 
before reaching a conclusion.”); Emily Yoffe, Innocence Is Irrelevant: This Is the Age of the Plea 
Bargain—and Millions of Americans Are Suffering the Consequences, ATLANTIC (Sept. 2017), 
https://www.theatlantic.com/magazine/archive/2017/09/innocence-is-irrelevant/534171 
[https://perma.cc/RM3D-GKEB] (describing the informal and rapid-fire plea and sentence 
negotiation process in a Nashville, Tennessee courthouse: “[Defense attorney]: This defendant 
was found in a car with marijuana and 0.7 grams of crack. [Prosecutor]: I guess we’ll do time 
served. [Defense attorney]: This man was at Tiger Mart. He was warned to leave earlier, and then 
came back. [Prosecutor]: Thirty days suspended and stay away from Tiger Mart.”). 
 90 See Alexandra Natapoff, Deregulating Guilt: The Information Culture of the Criminal 
System, 30 CARDOZO L. REV. 965, 967–69 (2008) (distinguishing three information spheres in the 
criminal system—the formal trial process, plea bargaining, and investigation—and showing that 
the first of these is the least significant). 
 91 Russell, supra note 27, at 1220–21; Ross E. Cheit, The Elusive Record: On Researching High 
Profile 1980s Sexual Abuse Cases, 28 JUST. SYS. J. 79, 81 (2007). 
 92 See Mary De Ming Fan, Reforming the Criminal Rap Sheet: Federal Timidity and the 
Traditional State Functions Doctrine, 33 AM. J. CRIM. L. 31, 70–71 (2005) (“Currently, getting 
certified judgment and conviction documents is, to put it plainly, a big pain. Agents and officers 
whose time would be much better spent elsewhere have to serve as highly-trained administrative 
assistants, on the phone to clerks in disparate jurisdictions, seeking judgment and conviction 
documents that sometimes do not reliably come, or do not come on time. Papers and files get 
lost or are tucked into storage, complicating matters more.”). From the author’s experience 
practicing as a public defender, most state courthouses in the western United States require a 
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states have electronic databases that permit the public to view basic 
information about a case (the charge, the defendant’s name, the court 
dates, etc.), very few criminal jurisdictions make actual court 
documents available electronically.93 And the difficulty of ordering 
court records is compounded by the system’s decentralization. Criminal 
courts are local, and each court has its own recordkeeping system and 
ordering process.94  

A number of documents can be obtained from court record 
requests.95 One is the charging document—called a “complaint,” an 
“information,” an “indictment,” or some other name, depending on the 
type of case, the procedural posture, and the jurisdiction. This 
document will usually contain a recitation of the charged crimes and 
their elements.96 Another document is the list of minute orders, which 
briefly states who was present and what occurred in court at each calling 
of the case.97 A further document is the guilty plea form (or 
 
person to make a records request and pay a fee to obtain court records for a criminal case. These 
records are then either mailed or emailed. Some courthouses also permit in-person viewing of 
records without a fee. 
 93 The National Center for State Courts has a helpful list of all the state courts’ online records 
databases. See Privacy/Public Access to Court Records, NAT’L CTR. FOR STATE CTS., https://
www.ncsc.org/topics/access-and-fairness/privacy-public-access-to-court-records/state-links3 
[https://perma.cc/TF4S-ZDJ5]. Most states (although not all) provide records of their criminal 
cases in electronically searchable format. However, nearly all of these databases show only basic 
information about the case (the defendant’s name, the charges, the court dates, etc.), and do not 
make available court documents like judgments, indictments, or party filings, much less 
substantive information about the case. The major exception is the federal system, which makes 
substantive filings available through PACER—with the exception of presentence reports, which 
are sealed from the public, and other sentencing-related documents, which are commonly 
unavailable on PACER and must be obtained from the courthouse. See Accessing Court 
Documents—Journalist’s Guide, U.S. CTS., https://www.uscourts.gov/statistics-reports/
accessing-court-documents-journalists-guide [https://perma.cc/G2BW-PZVM]. 
 94 For example, the state of California alone has fifty-eight separate superior courts, one for 
each county. See Superior Courts, CAL. CTS., https://www.courts.ca.gov/superiorcourts.htm 
[https://perma.cc/DEM4-T3PT]. Each of these superior courts maintains its own system of 
recordkeeping and its own process for accessing court records. See Access to Records, CAL. CTS., 
https://www.courts.ca.gov/publicrecords.htm [https://perma.cc/37PQ-KHXJ]. 
 95 Criminal cases do not generally result in written opinions, even in the federal system. This 
means that information about the conviction and sentence in a criminal case cannot usually be 
found in published opinion volumes or electronic databases like Westlaw and Lexis. See Brian 
Jacobs, The Vanishing of Federal Sentencing Decisions, FORBES (July 19, 2019, 5:38 PM), 
https://www.forbes.com/sites/insider/2019/07/19/the-vanishing-of-federal-sentencing-
decisions/?sh=53ddb2dd4c44 [https://perma.cc/9JAL-X8C2]. 
 96 See, e.g., FED. R. CRIM. P. 3, 7(c)(1); Russell, supra note 27, at 1221–22. 
 97 See STEVEN WELLER & JOHN A. MARTIN, CTR. FOR PUB. POL’Y STUD., USES OF STATE 
CRIMINAL COURT RECORDS IN IMMIGRATION HEARINGS 12 (2011), 
http://www.centerforpublicpolicy.org/file.php/80958/Criminal+Court+Records+in+
Immigration+Proceedings+7.5.2011.pdf [https://perma.cc/BK5W-9PYB] (“When a trial judge is 
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alternatively, plea agreement), which will state what criminal charge(s) 
the defendant is pleading guilty to and what rights they are giving up.98 
The last document is the judgment, which will generally close the case 
and contains the charge of conviction and the sentence.99 The specific 
appearance of these documents varies across states and across 
courthouses. Generally speaking, however, these documents will not 
contain any narrative of what the defendant is accused of having done, 
what the police witnessed, or what the other evidence shows.100 

It is possible that the lawyers stated such information on the record 
during a court appearance in the prior case. Certainly, if the case went 
to trial, there would be witness testimony and argument about what 
actually happened—but, of course, this is an unusual event. It is also 
possible that the attorneys went into the facts of the case at another type 
of hearing, such as a plea colloquy, a sentencing hearing, or a 
preliminary hearing. If this occurred, then the records of those hearings 
would only be made available if someone either ordered an audio 
recording—if the jurisdiction has that capability—or paid a court 
reporter to type out a transcript.101 This is a lengthy and often expensive 

 
sitting officially, with or without a court reporter, a clerk or deputy clerk keeps minutes. When 
the judge makes an oral order, the only record of that order may be in the minutes.”). 
 98 For an example of a guilty plea form, see Court Forms: Guilty Plea, WASH. CTS., 
https://www.courts.wa.gov/forms/?fa=forms.contribute&formID=21 [https://perma.cc/Z739-
CF8K]. 
 99 See, e.g., Rule 17: Uniform Judgment Document, TENN. STATE CTS., https://tncourts.gov/
rules/supreme-court/17 [https://perma.cc/VTX9-US74] (follow “click here for link to judgment 
document form” hyperlink). Courts also produce documents called “abstracts of judgment” that 
are prepared by clerks and summarize what is in the judgment. See Russell, supra note 27, at 
1227–28. 
 100 There are certain exceptions. For example, in some federal cases that are initiated by 
complaints rather than indictments—mostly cases that begin with an unexpected arrest rather 
than an active investigation, such as cases where a person is arrested at the border—the 
government may submit a “probable cause statement” laying out the basic facts surrounding the 
defendant’s arrest. See, e.g., Press Release, Off. of Pub. Affs., U.S. Dep’t of Justice, Justice 
Department Announces First Criminal Illegal Entry Prosecutions of Suspected Caravan 
Members (May 1, 2018), https://www.justice.gov/opa/pr/justice-department-announces-first-
criminal-illegal-entry-prosecutions-suspected-caravan [https://perma.cc/7H27-VU47] (attached 
complaints). These probable cause statements contain only a bare factual recitation and do not 
reflect any judicial determination of what happened, only what the arresting agency alleged. See 
Russell, supra note 27, at 1221; see also James Jacobs & Tamara Crepet, The Expanding Scope, 
Use, and Availability of Criminal Records, 11 N.Y.U. J. LEGIS. & PUB. POL’Y 177, 183 (2008) 
(noting that federal indictments sometimes contain specific details). 
 101 See, e.g., Reporter Transcripts & Electronic Recordings, SUPERIOR CT. CAL., CNTY. SANTA 
CLARA, https://www.scscourt.org/online_services/transcripts/reporter_transcripts.shtml 
[https://perma.cc/B8YP-82FN]; How to Request a Hearing Transcript, COLO. JUD. BRANCH, 
https://www.courts.state.co.us/userfiles/file/Court_Probation/18th_Judicial_District/18th_
Courts/Arapahoe/Info%20and%20Request.pdf [https://perma.cc/A9B4-3Q5G]. 
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process.102 Only rarely do lawyers in a new case undertake to order 
transcripts or audio recordings of hearings in a prior case.  

There are two documents generated in criminal cases that usually 
do contain substantive facts: the police report and the presentence 
report. However, for a variety of reasons, these documents are quite 
difficult to obtain in future cases.  

Police reports generally state what the arresting agents witnessed 
and have details of interviews with victims—in cases with available 
victims—as well as the statements made by the defendant. They are 
written by police agencies and are generally provided to the prosecutor 
and often—but not always—to defense attorneys. However, they are not 
entered into the court record and are difficult to obtain outside the 
context of the specific case. Police reports are maintained by law 
enforcement agencies, so to get a copy of a police report for a case one 
must go to the relevant police agency itself, make a request, and pay any 
fees.103 Different jurisdictions have different rules about making these 
reports available to the public, and most impose restrictions for both 
privacy reasons and law enforcement reasons.104 Obtaining a police 
report for a prior case is thus a burdensome process, and in most cases 
the lawyers do not undertake to do so.105  

Presentence reports are prepared by court employees to help a 
judge decide the sentence in a case. They are not prepared in every 
case—policies vary by state—but in most states, presentence reports are 

 
 102 See Emma Copley Eisenberg, Public Record, Astronomical Price, SLATE (Mar. 22, 2017, 
10:34 AM), https://slate.com/news-and-politics/2017/03/outrageous-trial-transcript-fees-are-
bad-for-defendants-journalists-and-democracy.html [https://perma.cc/7RHS-EREU]. 
 103 See REPORTERS COMM. FOR FREEDOM OF THE PRESS, POLICE RECORDS: A REPORTER’S 
STATE-BY-STATE ACCESS GUIDE TO LAW ENFORCEMENT RECORDS (2008), https://www.rcfp.org/
wp-content/uploads/imported/POLICE.pdf [https://perma.cc/X2AP-JAJT]. 
 104 See id. at 4–23 (summarizing the laws on accessing police reports in all states); How Do I 
Get a Copy of My Police Report?, MINN. DEP’T PUB. SAFETY (2017), https://dps.mn.gov/divisions/
ojp/forms-documents/Documents/Getting%20copy%20of%20report.pdf [https://perma.cc/
6R2M-85NZ] (summarizing Minnesota law on victims’ ability to access police reports). 
 105 Even in the exceptional case where a police report about a prior conviction is obtained, the 
facts contained in the report will predictably be skewed against the defendant given that the 
purpose of the report is to justify the arrest. This can make them unreliable to courts in future 
cases. This is why, for example, police reports are inadmissible under the public records exception 
to the hearsay rule. See Colin Miller, Why Incriminatory Police Reports Are 
Unreliable/Inadmissible & Exculpatory Police Reports Are Reliable/(Potentially) Admissible, L. 
PROFESSOR BLOGS NETWORK: EVIDENCEPROF BLOG (Sept. 7, 2016), 
https://lawprofessors.typepad.com/evidenceprof/2016/09/in-response-to-mondays-post-ive-
been-getting-a-lot-of-questions-about-the-admissibilityreliability-of-police-reports.html 
[https://perma.cc/745T-PVP5]. 
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only required in more serious cases.106 The officer tasked with preparing 
the presentence report will include the details of the crime, details of 
interviews with the defendant and the victim(s) if they consent to 
interviews, and other relevant information like the defendant’s job, 
family, upbringing, and past convictions.107 Presentence reports are 
provided to the prosecutor, the defense, the court, and sometimes to 
victim(s), and they are used at the sentencing hearing.108 They are also 
used by corrections agencies to decide where a person will be 
incarcerated and what programming resources they can access.109 Thus, 
in a case where a presentence report is prepared, there is a factual 
summary of the available details of the crime. However, presentence 
reports are incredibly difficult to obtain in future cases. For decades, the 
majority of states and the federal system have restricted access to these 
reports to just the parties in the specific case.110 Presentence reports are 
sealed and not made available to the public, or to lawyers working on 
future cases, and many states even have statutes prohibiting outside 
access to them.111 Thus, in future cases, presentence reports are not 
common sources of information about a past case. 
 
 106 See CRIMINAL HISTORY STATUTES, supra note 38, at 47–50 (providing a state survey of 
statutes requiring the preparation of presentence reports, many of which require presentence 
reports only for felony cases, some of which make presentence reports optional in all cases, and 
some of which require presentence reports only in capital cases); see also Nancy J. King, Handling 
Aggravating Facts After Blakely: Findings from Five Presumptive-Guidelines States, 99 N.C. L. 
REV. 1241, 1274–75 (2021) (“In Oregon, presentence reports could provide a different version of 
the facts than what the parties offer, but they are apparently uncommon except in sex offenses. 
In Washington, since the 2008 recession, presentence reports are reportedly used only for 
offenders convicted of sex crimes or who may be mentally ill.”). 
 107 See The History of the Pre-Sentence Investigation Report, CTR. ON JUV. & CRIM. JUST., 
http://www.cjcj.org/uploads/cjcj/documents/the_history.pdf [https://perma.cc/T7H4-DFZG]; 
see e.g., VT. R. CRIM. P. 32(c). 
 108 See, e.g., FED. R. CRIM. P. 32; NAT’L CRIME VICTIM L. INST., SURVEY OF SELECT FEDERAL 
AND STATE LAWS GOVERNING VICTIM IMPACT STATEMENTS AND A VICTIM’S RIGHT TO BE 
HEARD POST-CONVICTION REGARDING THE IMPOSITION AND COMPLETION OF SENTENCE (2018), 
https://law.lclark.edu/live/files/26753-right-to-be-heard-post-conviction-survey-qr 
[https://perma.cc/33UU-Q9PA] [hereinafter VICTIM IMPACT STATEMENTS SURVEY]. 
 109 CRIMINAL HISTORY STATUTES, supra note 38, at 52–54. 
 110 This has been true at least as far back as the 1970s. See William P. McLauchlan, Privacy 
and the Presentence Report, 54 IND. L.J. 347, 384 (1979) (“In most states, the presentence report 
is not made part of the court record, at least as far as public disclosure is concerned. As is the 
practice in the federal courts, most often the presentence report is attached to the court record, 
or the case file, but it is sealed from public scrutiny, and only the judge, upon motion, can release 
the report.”). 
 111 For lists of state statutes making presentence reports confidential, see NAT’L CRIME VICTIM 
L. INST., SURVEY OF SELECT STATE LAWS EXPLICITLY ADDRESSING THE CONFIDENTIALITY OR 
PRIVILEGE OF PAROLE INFORMATION (last updated Dec. 2016), https://law.lclark.edu/live/files/
23522-state-laws-explicitly-addressing-the [https://perma.cc/MZ6L-DK6B]; VICTIM IMPACT 
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There are also constitutional limitations on using information 
sources like police reports and presentence reports in future cases. If 
these documents are used to establish facts in future cases that trigger 
sentencing enhancements, that creates due process and Sixth 
Amendment problems.112 For example, if there is a ten-year sentencing 
enhancement for having a prior cocaine-related conviction, and the 
court imposing that enhancement relies only on a police report in a 
prior case to establish that the defendant sold cocaine, then the court is 
relying on information that was not found by a jury or admitted by the 
defendant. The Supreme Court declared such a finding 
unconstitutional in Shepard v. United States, reasoning that documents 
like police reports are “too far removed from the conclusive significance 
of a prior judicial record” to be used to decide what happened in a past 
case.113 Thus, even in the unusual event that substantive documents like 
police reports and presentence reports are made available in future 
cases, constitutional doctrine limits future courts’ ability to use them. 

The lack of central information management in the criminal 
justice system can be contrasted with the immigration system. Every 
person who comes into contact with the American immigration system 
(as a potential immigrant, an alien being deported, or in some other 
capacity) is assigned a number, called an “A-number” (short for “alien 
registration number”) that corresponds to their master case file, called 
an “A-file.” The A-file is a physical paper file maintained by DHS, and 
it is updated with each new immigration-related event in the person’s 
life.114 There are currently over seventy million A-files in existence.115 If 
a person applies for a visa, becomes a permanent resident, is arrested by 
immigration authorities, appears at a deportation hearing, or does 
anything else involving the immigration system, the relevant 
documents are added to their A-file.116 The A-file contains everything—

 
STATEMENTS SURVEY, supra note 109. For a representative example of such a statute see, for 
example, WIS. STAT. § 972.15(4) (2018) (“[A]fter sentencing the presentence investigation report 
shall be confidential and shall not be made available to any person except upon specific 
authorization of the court.”). 
 112 See Russell, supra note 27, at 1188–91. 
 113 Shepard v. United States, 544 U.S. 13, 25 (2005). 
 114 See A-File Policy and Practice, U.S. DEP’T OF JUST. OFF. OF THE INSPECTOR GEN., 
https://oig.justice.gov/special/0007/afile.htm [https://perma.cc/3HLJ-S3P7]. 
 115 NAT’L ARCHIVES & RECS. ADMIN., DEPARTMENT OF HOMELAND SECURITY SHARED USE OF 
ALIEN REGISTRATION FILES BY U.S. CITIZENSHIP AND IMMIGRATION SERVICES AND U.S. 
IMMIGRATION AND CUSTOMS ENFORCEMENT (2013), https://www.archives.gov/files/records-
mgmt/pdf/dhs-inspection.pdf [https://perma.cc/K4YZ-XUWZ] [hereinafter NAT’L ARCHIVES & 
RECS. ADMIN]. 
 116 See A-File Policy and Practice, supra note 114. 
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visa papers, court records, immigration-related arrest and investigation 
reports (called “I-213” reports), and all other immigration 
documents.117 The A-file also follows the person around over the course 
of their lives. If a person has multiple immigration hearings in different 
states in different years, the A-file will be shipped across the country to 
the relevant agency for each hearing.118 Thus, at each new deportation 
hearing (or other immigration hearing), the lawyer for the government 
will have the A-file at the ready and will be able to provide any 
information it contains to the immigration judge.  

Because the immigration system is located entirely within the 
executive branch, the investigation and adjudication functions are not 
as clearly separated as they are in the criminal system.119 Immigration 
judges are employees of the Department of Justice, the same agency that 
employs the lawyers who prosecute immigration cases. Furthermore, 
the exclusionary rule and the formal rules of evidence do not apply in 
the immigration system, and most of the people who are processed 
through deportation proceedings are not represented by attorneys.120 
These features, combined with the decisive importance of the 
government-compiled A-file, cause the immigration system to more 
closely resemble a European inquisitorial system than an American-
style adversarial system.121 Unlike in the criminal justice system, the 
government alone investigates and gathers information on the people it 
processes, keeps that information in a centralized place, and transmits 
that information to different agencies without having to deal with 
separation-of-powers hurdles. There is no equivalent of an A-file in the 
criminal justice system—no single repository of police reports and prior 
case information that can be transferred between courts. Centralized 
recordkeeping about prior cases is more feasible in the immigration 
system, because it lacks the criminal justice system’s decentralization 

 
 117 The author has reviewed dozens of A-files in his role as a public defender working on 
criminal immigration cases. 
 118 NAT’L ARCHIVES & RECS. ADMIN., supra note 115, at 7. 
 119 See Stephen H. Legomsky, Restructuring Immigration Adjudication, 59 DUKE L.J. 1635, 
1665–75 (2010). 
 120 In re Sandoval, 17 I&N Dec. 70, 83 n.23 (B.I.A. 1979) (no exclusionary rule in immigration 
proceedings); In re Wadud, 19 I&N Dec. 182, 188 (B.I.A. 1984) (rules of evidence do not apply 
in deportation proceedings); INGRID EAGLY & STEVEN SHAFER, AM. IMMIGR. COUNCIL, ACCESS 
TO COUNSEL IN IMMIGRATION COURT 5 (2016) (only thirty-seven percent of immigrants obtain 
representation in their removal cases, and only fourteen percent of detained immigrants do). 
 121 See William T. Pizzi, Lessons from Reforming Inquisitorial Systems, 8 FED. SENT’G REP. 42 
(1995) (noting that “the negative aspects one associates with inquisitorial systems” including “the 
secret assembly of an investigative file, the dominant importance of this investigative file at the 
trial, and a near total concentration of power in the judiciary”). 
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and adversarial checks. However, the immigration system also relies 
heavily on inputs from the criminal justice system.122 And to the extent 
that it does, it faces the same hurdles described above—substantive 
information about past criminal cases is difficult to obtain. 

B.      Law Enforcement Rap Sheets Are the Main Source of Information  

Rap sheets do for criminal history calculation what nautical maps 
do for seafaring. It is theoretically possible to compile someone’s 
criminal history without using their rap sheet, but it is cumbersome and 
carries a high risk of error. Computerized criminal history databases 
allow one to find a defendant’s prior arrests and convictions quickly, 
without needing to track down court records for every past case. Every 
state in the United States maintains databases where information about 
arrests, charges, convictions, and sentences are inputted and stored.123 
These databases are used by police departments, prosecutors, court 
employees, and probation and parole departments, among other state 
agencies.124 Employees of these agencies are responsible for inputting 
new events when they occur, such as arrests, convictions, or 
sentences.125 The databases are connected to one another through 
networks that enable computers to access the information maintained 
by agencies throughout the state. These networks are referred to as 
“central repositories.”126 For example, California’s central repository 
was created in the 1970s and is called the “California Law Enforcement 
Telecommunications System” (CLETS).127 CLETS allows a person 
working in one agency to enter a name or set of fingerprints into a 
computer terminal, and find the entries for that person’s past criminal 

 
 122 See supra Part I. 
 123 Jacobs & Crepet, supra note 100, at 180. 
 124 See W. David Ball & Robert Weisberg, Criminal Justice Information Sharing: A Legal 
Primer for Criminal Practitioners in California, SANTA CLARA L. DIGIT. COMMONS 12 (2010). 
 125 See James B. Jacobs & Dmitra Blitsa, Sharing Criminal Records: The United States, the 
European Union and Interpol Compared, 30 LOY. L.A. INT’L & COMPAR. L. REV. 125, 130–31 
(2008); JACOBS, supra note 11, at 38. 
 126  U.S. DEP’T OF JUST., BUREAU OF JUST. STATISTICS, USE AND MANAGEMENT OF CRIMINAL 
HISTORY RECORD INFORMATION: A COMPREHENSIVE REPORT, 2001 UPDATE 2 (2001), 
https://www.bjs.gov/content/pub/pdf/umchri01.pdf [https://perma.cc/5YFD-6YBX]; CRIMINAL 
HISTORY STATUTES, supra note 38, at 67. 
 127 See CAL. DEP’T OF JUST., CALIFORNIA LAW ENFORCEMENT TELECOMMUNICATIONS SYSTEM 
POLICIES, PRACTICES AND PROCEDURES (AND STATUTES) (2018), 
https://saccoprobation.saccounty.net/Documents/Resources/Additional%20Resources/
CLETS%20PPP%20clets-ppp-062018.pdf [https://perma.cc/JER9-ZJXP]. 
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record.128 Indeed, police departments equip their squad cars with 
laptops that allow officers to quickly search these databases during a 
traffic stop.129 

The Federal Bureau of Investigation’s National Crime Information 
Center (NCIC) maintains a system that integrates all of these state 
repositories, as well as federal agencies’ criminal history information, 
into a nationwide network. This system was created in 1983, and is 
called the Interstate Identification Index (III).130 The III permits any 
participating state or federal agency to input a person’s fingerprints or 
other identifying information, and to receive back that person’s arrest 
and conviction history from each repository in the system.131 So at the 
start of a criminal case, the arresting agent and the prosecutor can use 
the III to quickly learn whether a person has prior arrests or convictions 
from anywhere in the United States. The prosecutor can then use that 
information to inform their decisions about what crimes to charge and 
what plea bargain terms to offer. They can also disclose that 
information to the judge and the defense lawyer for bail and sentencing 
purposes. 

The rap sheet printouts produced by these queries look something 
like this:132 

NAME FBI UCNDATE REQUESTED 

Public, John Q.94072PX62019/08/05 

ARR/DET/CIT: 1988/01/25 San Diego 

Cnt 01: 23152(A) VC-DUI Alcohol/Drugs 

Dispo: None Reported 

ARR/DET/CITE: 1995/08/31 Los Angeles 

Cnt 01: 487.1 PC-Grand Theft: Property 

Dispo: Dismissed/Furtherance of Justice 

Cnt 02: 484(A) PC-Grand Theft: Property 

 
 128 Id. at 12–14; CRIMINAL HISTORY STATUTES, supra note 38, at 67. 
 129  See Brad Flora, What Do the Cops Have on Me?, SLATE (Dec. 4, 2007, 5:53 PM), 
https://slate.com/news-and-politics/2007/12/what-the-police-can-learn-when-they-run-a-
background-check-on-your-name.html [https://perma.cc/UYN2-9G8B]. 
 130 Jacobs & Crepet, supra note 100, at 181–82; JACOBS, supra note 11, at 40–41. 
 131 Jacobs & Crepet, supra note 100, at 181–82. There is a nationwide fingerprint database 
network called the Integrated Automated Fingerprint Identification System (IAFIS) that 
connects every criminal record in the III to a set of fingerprints. Id. 
 132 This example rap sheet is fictional but is drawn from the hundreds of rap sheets that the 
author has reviewed. This example is somewhat cleaner than an actual rap sheet, which contains 
a lot of extraneous numbers and other information. 
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* Dispo: Convicted 

Conv Status: Misdemeanor 

Sen: 12 months probation, 1 day jail, work program 

1996/02/10 

Prob Vio: 14 days jail 

1996/06/10 

Prob Revoked: 6 months jail 

ARR/DET/CITE: 1996/05/23 Los Angeles 

Cnt: 01: 242 PC-Battery 

Dispo: Dismissed 

ARR/DET/CITE: 1998/02/14 Pomona 

Cnt 01-03: 459 PC-Burglary: First Degree 

* Dispo: Convicted 

Conv Status: Felony 

Cnt 04: 496(A) PC-Receive Known Stolen Property 

* Dispo: Convicted 

Conv Status: Felony 

Sen: 40 months prison, restitution 

ARR/DET/CITE: 2007/04/16 Pomona 

Cnt 01: 4149 BP-Possess Hypodermic Needle 

Dispo: None Reported 

Cnt 02: 11550 HS-Use/Under Influence Control Subs 

Dispo: None Reported 

As this illustration shows, rap sheets generated from criminal 
history repositories contain limited information. They show entries for 
arrest dates, charged criminal statutes, case dispositions (conviction, 
dismissal, etc.), probation violations, and sentences. They do not 
contain more specific information about what the person did or was 
accused of doing, or even about what occurred in court beyond the case 
outcome and sentence. The information contained in rap sheets is 
entered by human beings, and these human beings are a source of 
significant error.133 For example, information is frequently missing 

 
 133 See CRIMINAL HISTORY STATUTES, supra note 38, at 68–69. 
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(especially information about case outcomes, see, e.g., the “none 
reported” dispositions in the above illustration), and sometimes a 
person’s rap sheet reflects arrests and convictions that were actually 
suffered by a different person.134 People also frequently commit errors 
in reading rap sheets, such as assuming that the listed cases resulted in 
convictions when they did not.135 Nonetheless, rap sheets are 
indispensable for processing criminal and immigration cases. At the 
outset of a criminal case, the prosecutor commonly provides the court 
and the defense attorney with the defendant’s rap sheet printout, 
sometimes with multiple rap sheets from different jurisdictions. These 
rap sheets are used to decide on the charge, set bail, negotiate a plea 
agreement, and determine the sentence. In the immigration system, 
they are used to decide whether a person is able to post bond, whether 
they qualify for immigration relief, and whether they are deported.136 

Criminal history repositories are a product of the computer age. 
They permit any police officer or prosecutor to look up a person’s prior 
criminal cases with a quick electronic search. It is time-consuming to 
track down and order court documents, police reports, and hearing 
transcripts.137 It is easy to enter a name or set of fingerprints into a 
database. Indeed, this technology is what makes our system’s reliance 
on criminal history feasible.138 Without rap sheets, the information 

 
 134 See JACOBS, supra note 11, at 38, 133–49 (discussing the many kinds of rap sheet errors 
that occur, including false negatives and false positives); see also Eli Hager, They’re Haunted by 
‘Ghost Warrants’ Years After Their Arrests, MARSHALL PROJECT (April 29, 2019, 6:00 AM), 
https://www.themarshallproject.org/2019/04/29/they-re-haunted-by-ghost-warrants-years-
after-their-arrests [https://perma.cc/WTD3-62HQ]. The author has firsthand experience with 
many examples of inaccurate rap sheets. He has seen rap sheet entries that were produced for the 
wrong person and rap sheets that missed several criminal convictions. He has also listened to 
recordings of immigration court hearings where the immigration judge mistakenly believed, 
based on a rap sheet, that a charge that ended in a dismissal actually ended in a conviction. 
 135 See, e.g., Rothgery v. Gillespie County, Tex., 554 U.S. 191, 195 (2008) (“Although petitioner 
Walter Rothgery has never been convicted of a felony, a criminal background check disclosed an 
erroneous record that he had been, and on July 15, 2002, Texas police officers relied on this record 
to arrest him as a felon in possession of a firearm.”). 
 136 See 8 C.F.R. § 1003.41 (2020); Eric J. Drootman, Proving the Fact of Conviction in 
Immigration Proceedings: A Precategorical Analysis, 6 IMMIGR. L. ADVISOR, U.S. DEP’T OF JUST. 
EXEC. OFF. FOR IMMIGR. REV. 1 (2012), https://www.justice.gov/sites/default/files/eoir/legacy/
2012/04/05/vol6no3.pdf [https://perma.cc/Z7G4-XGRJ]. 
 137 Supra Section III.A. 
 138 See JACOBS, supra note 11, at 37–41; JAMES FORMAN JR., LOCKING UP OUR OWN: CRIME 
AND PUNISHMENT IN BLACK AMERICA 219 (2017); see also ALEXIS DE TOCQUEVILLE & GUSTAVE 
DE BEAUMONT, ON THE PENITENTIARY SYSTEM IN THE UNITED STATES AND ITS APPLICATION IN 
FRANCE 72 (Francis Lieber trans., 1833) (“The tie between the various states being strictly 
political, there is no central power to which the police officers might refer to obtain information 
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costs of looking up someone’s criminal record would be steep. One 
would have to go on a fishing expedition through difficult-to-search 
court records. And prosecutors, as street-level bureaucrats with high 
caseloads and resource constraints, avoid such time-consuming 
investigations if they can.139 It is likely no accident that most of the 
major recidivist enhancement statutes discussed in this article—three 
strikes laws, aggravated felonies, and mandatory minimums—were 
enacted in the 1980s and 1990s, after electronic criminal history 
repositories came into widespread use.140 Rap sheets make people’s past 
criminal records legible to the state.141 They reduce human beings’ 
complex encounters with the criminal justice system to simple, 
measurable events that are coded and treated as standardized inputs. 
Through this process of simplification, they transform criminal 
histories into measurable units of data. And once this standardization 
is imposed—turning those past events into a list of arrests, charges, 
convictions, and sentences—rap sheets can be used to efficiently 
process people through the criminal and immigration systems. 

  

C.      The System Relies on Heuristics About Past Convictions 

When judges and lawyers process people based on rap sheets, they 
make inferences from the limited information contained in those rap 
sheets. This creates a system of justice by heuristics. Consider a standard 
bail hearing. The prosecutor, defense lawyer, and judge will be working 
off of a rap sheet similar to that for “John Q. Public” illustrated above.142 
The lawyers will reference the entries in this rap sheet to argue that Mr. 

 
respecting the previous life of an indicted person[,] so that the courts condemn, almost always, 
without knowing the true name of the criminal, and still less his previous life.”). 
 139 Cf. MICHAEL LIPSKY, STREET-LEVEL BUREAUCRACY: DILEMMAS OF THE INDIVIDUAL IN 
PUBLIC SERVICES (2010) (arguing that when bureaucrats labor under high caseloads and limited 
resources, they develop simplifying routines that make processing their work easier but may 
undermine public policy goals). 
 140 See Vitiello, supra note 27, at 395, 425; Keller, supra note 27, at 722–23. 
 141 JAMES C. SCOTT, SEEING LIKE A STATE: HOW CERTAIN SCHEMES TO IMPROVE THE HUMAN 
CONDITION HAVE FAILED 2 (1998) (“[P]rocesses as disparate as the creation of permanent last 
names, the standardization of weights and measures, the establishment of cadastral surveys and 
population registers, the invention of freehold tenure, the standardization of language and legal 
discourse, the design of cities, and the organization of transportation seemed comprehensible as 
attempts at legibility and simplification. In each case, officials took exceptionally complex, 
illegible, and local social practices, such as land tenure customs or naming customs, and created 
a standard grid whereby it could be centrally recorded and monitored.”). 
 142 See supra text accompanying note 132. 
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Public is or is not a flight risk, and that he is or is not a danger to the 
community.143 The judge will then use this information to decide on a 
bond. The pieces of information contained in the rap sheet function as 
heuristics—shorthand devices that reveal partial information about a 
complex past event. Here are some examples of how the entries are 
interpreted. A felony conviction looks much worse to the judge than a 
misdemeanor conviction. An arrest shows that there has been contact 
with the criminal justice system but provides less definitive information 
than does a conviction.144 If the rap sheet has a lot of different entries, 
the judge will infer that the person presents a higher risk. If none of the 
convictions are recent, the judge might infer that they are less reflective 
of the person’s current life. If the sentence for a particular conviction is 
forty months in prison, the judge will infer that the underlying acts were 
much worse than if the sentence had been only four months. If the rap 
sheet shows parole violations, probation violations, or warrants, that 
will count against the person. And the lawyers and judge will infer what 
the crime was from the limited information in the caption of the 
charge—for example, “Battery,” “DUI Alcohol/Drugs,” or “Possess 
Hypodermic Needle.” The criminal and immigration systems use these 
heuristics drawn from rap sheets—number of convictions, type of 
charge, recency of criminal history, sentence severity, etc.—to make 
discretionary decisions about the people they process. They are used to 
determine what charges to bring, whether to grant or deny bond, what 
sentence to impose, and whether to order or withhold deportation, 
among many other decisions.145 

These heuristics are inexact tools for inferring facts about a person 
and their past life. Consider three sources of error. 

First, there is a gap between the underlying reality of a person’s life 
and the portions of that life that result in recorded encounters with the 
criminal justice system. A rap sheet will only capture arrests and 
convictions. These reflect the actions of the individual, but also the 
choices of the police department.146 For example, a person’s race and 
the neighborhood they live in play a major role in determining how 
 
 143 See Sandra G. Mayson, Dangerous Defendants, 127 YALE L.J. 490, 502–07 (2018). 
 144 Often, especially with a serious charge, judges treat arrests without convictions as though 
the charged conduct presumptively happened. A judge in a future case has no way of knowing 
why a charge was not pursued, and the decision to drop a charge could be unrelated to the truth 
of the charge. For example, the defendant might get pretrial diversion, a domestic violence charge 
may be dropped because the victim refuses to testify, or a criminal case may end because the 
defendant was deported. See Anna Roberts, Arrests as Guilt, 70 ALA. L. REV. 987 (2019). 
 145 See supra Part I. 
 146 See Elizabeth E. Joh, Feeding the Machine: Policing, Crime Data, & Algorithms, 26 WM. & 
MARY BILL RTS. J. 287 (2017). 
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often they come into contact with the police.147 A young white man 
living in the Maryland suburbs is far less likely to be arrested and suffer 
entries in a criminal history database than a young black man living in 
Baltimore.148 As another example, the homeless are far more likely to be 
arrested for petty crimes than are other groups. If you take two people 
addicted to cocaine, one homeless and the other living in an apartment, 
the homeless person is more likely to be arrested for minor drug use in 
part because they lack a private place to self-medicate.149 The bias of the 
system then compounds, as discrimination in who gets arrested causes 
discrimination in how people are processed through the court system.150 
More prior cases means a lower likelihood of bail, a higher likelihood 
of conviction, and a higher sentence. 

Second, the outputs generated by the court system contain a degree 
of randomness. After a person is arrested, three actors in the legal 
system will collectively dictate what happens in their case—a 
prosecutor, a defense lawyer, and a judge. Which prosecutor gets 
assigned will determine what charges are brought and what the plea 
offer terms look like. If the prosecutor is aggressive, they may threaten 
more severe charges or a steep trial penalty unless the defendant accepts 
a harsh deal. If the prosecutor is lazy, they may offer better terms after 
the defense lawyer threatens to fight the case. If the prosecutor has a 
heart, they may be swayed to offer a better deal by the defense lawyer’s 
equities pitch. The choice of defense lawyer is similarly decisive.151 
While criminal defendants can theoretically hire their own lawyers, the 
reality is that a large majority depend on court-appointed lawyers.152 If 
a defense lawyer is lazy or complacent, they will do nothing more than 
try to convince their client to take the first deal the government offers. 
If a defense lawyer is dedicated and effective, they might use their 
leverage to seek a better deal, fight the case and try to win, or pitch a 
more lenient outcome to the prosecutor or judge based on the 

 
 147 See NATAPOFF, supra note 29, at 151–57. 
 148 Id. 
 149 See RICHARD SPEIGLMAN & REX S. GREEN, NAT’L INST. OF JUST., HOMELESS AND NON-
HOMELESS ARRESTEES: DISTINCTIONS IN PREVALENCE AND IN SOCIODEMOGRAPHIC, DRUG USE, 
AND ARREST CHARACTERISTICS ACROSS DUF SITES (1999). 
 150 See Anna Roberts, Impeachment by Unreliable Conviction, 55 B.C. L. REV. 563, 585–86 
(2014). 
 151 See James M. Anderson & Paul Heaton, How Much Difference Does the Lawyer Make? The 
Effect of Defense Counsel on Murder Case Outcomes, 122 YALE L.J. 154 (2012). 
 152 See CAROLINE WOLF HARLOW, U.S. DEP’T OF JUST. BUREAU OF JUST. STAT., SPECIAL 
REPORT: DEFENSE COUNSEL IN CRIMINAL CASES 1 (2000) (“At the end of their case approximately 
66% of felony Federal defendants and 82% of felony defendants in large State courts were 
represented by public defenders or assigned counsel.”). 
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defendant’s equities.153 And the choice of judge will determine whether 
the defendant is released on bond and able to fight their case, whether 
they succeed with pretrial motions, and how harsh the ultimate penalty 
will be. 

The random selection of these three actors dictates the outcome of 
a case, and thereby complicates the relationship between real-world 
events and rap sheet entries. The dance between these actors decides 
whether a conviction happens in the first place (or merely an arrest), 
the crime the defendant is convicted of, and ultimately the sentence. 
Take two otherwise equivalent arrestees, randomly assign each a 
different prosecutor, defense lawyer, and judge, and you can get two 
very different outcomes. One might end up with a felony and the other 
with a misdemeanor, or with pre-trial diversion resulting in no 
conviction. One might end up with a new conviction, the other might 
negotiate for just a probation violation. One might receive a short 
sentence and the other a long one.154 One might be unable to post bond 
and so may plead guilty to a crime they did not commit, while the other 
might have a more reasonable bond that allows them to fight the case.155 
One person might win a Fourth Amendment motion or other 
procedural issue, or have a complaining witness refuse to testify, and 
thereby win the case for reasons having nothing to do with their 
innocence. Another person might have their sentence inflated because 
they fought the case, which takes additional time, rather than accepting 
a deal right away. At a fundamental level, the criminal justice system 
produces case outcomes that follow the logic of a competitive 
negotiation process and that reflect the abilities, goals, and leverage of 
each actor.156 They also reflect each actor’s discretionary choices, which, 
empirical evidence shows, discriminate by race.157 The entries that are 
placed in rap sheet databases represent the outputs of this semi-random 
negotiation process, not any objective evaluation of what the person 

 
 153 Defense lawyers also engage in triage, dedicating more effort to certain cases than others, 
which can have discriminatory consequences. See L. Song Richardson & Phillip Atiba Goff, 
Implicit Racial Bias in Public Defender Triage, 122 YALE L.J. 2626 (2013). 
 154 The randomness in the severity of the first judge can be compounded in situations where 
a person commits the same crime multiple times, like multiple DUIs or multiple unlawful entries 
into the United States, because judges generally give a longer sentence than the person got last 
time for the same crime. 
 155 See Heaton et al., supra note 43, at 771; Yoffe, supra note 90. 
 156 See Stephanos Bibas, Plea Bargaining Outside the Shadow of Trial, 117 HARV. L. REV. 2463, 
2464 (2004); Roberts, supra note 150, at 580–85. 
 157 See Richardson & Goff, supra note 153, at 2640; M. Marit Rehavi & Sonja B. Starr, Racial 
Disparity in Federal Criminal Sentences, 122 J. POL. ECON. 1320, 1320–23 (2014). 
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did. Case outcomes are therefore highly unreliable signals to future 
actors about the underlying truth of the crime.  

Third, the entries in rap sheet databases do not contain detailed 
information about the actual conduct. They show only the charge and 
the sentence. These often convey little information. The charge is an 
abstraction—a category of conduct like “battery,” “DUI,” or “fraud.” 
This category corresponds to a criminal code section laying out the 
elements that must be proven. For example, California defines “battery” 
as “any willful and unlawful use of force or violence upon the person of 
another.”158 This could describe an enormous range of acts, from 
pushing a person to stabbing a person. “Assault with a deadly weapon” 
could mean an assault with anything from a gun to a skateboard.159 
Most criminal charges are similarly information poor—they give a 
broad category of conduct without specific facts. This problem is 
compounded by inchoate liability doctrines that permit someone to be 
found guilty of a crime that they merely aided or abetted, assisted after 
the fact, or attempted to commit.160 If the rap sheet contains a 
conviction for one of these inchoate crimes, future readers will have no 
way of knowing the person’s level of involvement. And the charge of 
conviction is not even necessarily an accurate account of what 
happened—the parties may negotiate for a guilty plea to a charge that 
is misleading or factually wrong.161 This information poverty is even 
more severe for probation and parole violations, which have no 
substantive charge attached to them.162 When a probation or parole 
violation appears in a rap sheet, it simply registers as a violation. So if 
the lawyers in a criminal case negotiated to dispose of the case as a 
probation violation with no new charge, the rap sheet will contain no 

 
 158 CAL. PENAL CODE § 242 (2020). 
 159 CAL. PENAL CODE § 245(a)(1) (2020); In re Alex P., G050325 1, 10 (Cal. Ct. App. June 26, 
2015) (the appellate court concluded that a skateboard could qualify as a deadly weapon, although 
it was not used as one in this case.). 
 160 See, e.g., 18 U.S.C. § 2(a) (2020) (“Whoever commits an offense against the United States 
or aids, abets, counsels, commands, induces or procures its commission, is punishable as a 
principal.”). 
 161 See Thea Johnson, Fictional Pleas, 94 IND. L.J. 855, 855–57 (2019). 
 162 See Confined and Costly: How Supervision Violations Are Filling Prisons and Burdening 
Budgets, COUNCIL OF STATE GOV’TS JUST. CTR. (June 2019), https://csgjusticecenter.org/wp-
content/uploads/2020/01/confined-and-costly.pdf [https://perma.cc/9W2H-PB3K] (“45% of 
state prison admissions nationwide are due to violations of probation or parole . . . .”). 
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substantive information at all.163 This scarcity of information in rap 
sheet entries makes it difficult to draw inferences in future cases.164 

These sources of inaccuracy make it difficult for prosecutors and 
judges in future cases to reliably decide what a prior case means about 
the defendant. Unless the presentence report or police report are made 
available, the only documented information will be the heuristics drawn 
from rap sheets. A judge who cares about a prior conviction could, 
theoretically, ask the defendant to give more information about what 
happened. But this approach has limited utility. If a person gives a self-
serving account of the past case—that the charges were false, that the 
conduct was not so bad, or that that conviction is not even them—they 
are unlikely to be credited. If they have damaging things to say, their 
defense lawyer (if the defense lawyer is doing their job) will advise them 
not to speak. And few courts would be willing to call an actual hearing 
with witness testimony about a past case, as that would expend a lot of 
resources. The upshot is that decisionmakers lack a reliable source of 
information about the substance of a defendant’s past criminal acts. 

D.      The Problem of Translation 

There is a further difficulty with using rap sheet entries as 
heuristics. Not only do they contain only partial information about past 
events, they are also affirmatively misleading when removed from the 
local contexts of the systems that produced them. A person looking at a 
rap sheet containing entries from a different decade, a different state, or 
even a different county within the same state, will have to translate those 
entries into a totally different normative and procedural context. 

In Philosophical Investigations, Ludwig Wittgenstein writes about 
a group of people, each of whom is holding a box only they can see 
into.165 Each of these boxes contains something called a “beetle.” But 
each box-holding person only learns what a “beetle” is by looking into 

 
 163 This is a common way to dispose of a criminal case—the prosecutor gets a disposition and 
some kind of punishment, while the defendant gets to avoid a new conviction. It is also more 
efficient from the system’s perspective, since defendants have far fewer procedural rights in the 
revocation context. 
 164 There are certain entries that contain more information than others. For example, 
sometimes rap sheets contain entries for certain sentencing enhancements, such as the 
enhancement for committing a crime in association with a criminal street gang, or the 
enhancement for committing a DUI with a blood alcohol content above .15%. See CAL. PENAL 
CODE § 186.22 (2020); see also CAL. VEH. CODE § 23578 (2019). However, this is not very 
common. Most rap sheet entries contain only the title of the charged crime and the statutory 
section with no further factual information. 
 165 LUDWIG WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS 100 (2d ed. 1958). 



FISH.42.4.6 (Do Not Delete) 9/24/2021  12:09 AM 

2021] THE PARADOX OF CRIMINAL HISTORY 1413 

their own box. Person 1 looks into their box and see this “beetle.” 
Person 2 does the same. When these people discuss what is in their 
boxes, they use the word “beetle.” But in whatever conversations they 
have about beetles, each has in mind the object in their own box. That 
object may or may not correspond to the objects in each of the other 
boxes. They could, without realizing it, be discussing very different 
things. The word “beetle,” then, functions as a tool in a language game 
that could be misleading all of them.  

Legal systems that use rap sheets to make inferences about prior 
cases are in the same situation as these beetle-in-a-box owners. Instead 
of beetles in boxes, they have convictions in rap sheets. Every criminal 
conviction and sentence is produced in a thick context of criminal laws, 
procedural rules, normative conventions, and system-specific jargon. 
Convictions and sentences can only be understood within those thick 
contexts. But rap sheets abstract these outputs away from their contexts, 
turning them into entries on a printout. When a person processing a 
new criminal case reads one of these rap sheets from a different 
jurisdiction, they must translate its information into a different context. 
The same is true of one system’s sentence and another system’s 
sentence, or one system’s conviction and another system’s 
conviction.166 

Consider the difficulty posed by indeterminate sentences. In most 
states, the announced sentence that gets entered into a person’s rap 
sheet is longer than the sentence that the person actually serves. This is 
because most states have indeterminate sentencing systems—people are 
released early due to good time credit, split sentences, parole, and other 
policies.167 These sentencing systems are often complex. For example, 
when a person is sentenced for a crime in the State of California, the 

 
 166 The point could be taken further. Wittgenstein concludes: “The thing in the box has no 
place in the language-game at all; not even as a something: for the box might even be empty.” Id. 
(emphasis in original). The reality of the prior crime may also have no place in the 
communication-game involved in reading rap sheets, if the communicators treat the rap sheet 
entries as containing their own independent meaning rather than reflecting an underlying truth. 
That is, the actors processing a new case might cease to see the rap sheet entries as heuristics 
concerning past conduct, and treat them instead as sentencing factors in their own right. For a 
discussion of this frightening possibility, see infra Part V. 
 167 See ALISON LAWRENCE, NAT’L CONF. STATE LEGISLATURES, MAKING SENSE OF 
SENTENCING: STATE SYSTEMS AND POLICIES (2015), https://www.ncsl.org/documents/cj/
sentencing.pdf [https://perma.cc/6QSU-3636]; see also, e.g., Memorandum from Rex Reed, 
Administrator Offender Mgmt. Div. of the Nev. Dep’t of Corr., to Departmental Staff, Issue: 
Inmates, Families and Friends Have Questioned the Computation of Projected Parole and 
Discharge Dates (Jan. 3, 2008) (explaining how good time, work, and merit credits are calculated 
in Nevada). 
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default rule is that they will serve only half of the announced sentence.168 
If they receive six years in prison, they will serve three. If they receive 
eight days of picking up trash by the side of the road, they will serve 
four. However, if a person has prior convictions for crimes designated 
as “strikes,” then they will be made to serve eighty percent of the 
announced sentence.169 And if a person is sentenced under a program 
called “realignment,” they can serve significantly less than half of their 
sentence.170 Other states have similarly complex indeterminate 
sentencing schemes, and these vary widely.171 This Article opened with 
an example from the State of Washington, where there is a convention 
in certain cases that almost the entire sentence will be suspended and 
not imposed.172 Further, in most states, people are discretionarily 
released on parole with some period of time remaining on their 
sentences.173  

The complexity of local sentencing rules creates problems of 
translation between systems. When a judge pronounces a sentence in 
California, everyone in the courtroom—prosecutor, defense lawyer, 
and defendant—understands that the real sentence is (normally) half of 
the announced sentence. However, the rap sheet simply reflects the 
announced sentence.174 Rap sheets thus record the sticker price of a 
punishment rather than the true punishment, systematically inflating 
the apparent severity of past crimes. Further problems of translation 
arise when part or all of a sentence is suspended. A rap sheet may not 
even note that a sentence has been suspended. For example, if a person 
is sentenced to six months in prison and that sentence is suspended so 
long as they complete community service, the rap sheet may simply 
reflect the six-month sentence. Alternatively, the rap sheet sometimes 
 
 168 CAL. PENAL CODE § 4019(f) (2020). 
 169 CAL. PENAL CODE § 667(c)(5) (2020). 
 170 See CAL. PENAL CODE § 1170(h) (2020); J. RICHARD COUZENS & TRICIA A. BIGELOW, 
CAL. CTS., FELONY SENTENCING AFTER REALIGNMENT (2017), https://www.courts.ca.gov/
partners/documents/felony_sentencing.pdf [https://perma.cc/8RUK-UL6J]. 
 171  For example, states have a wide variety of different rules concerning good time credit. See 
National Conference of State Legislatures, Good Time and Earned Time Policies for State Prison 
Inmates, NCSL (last updated Jan. 2016), https://docs.legis.wisconsin.gov/misc/lc/study/2016/
1495/030_august_31_2016_meeting_10_00_a_m_room_412_east_state_capitol/memono4g 
[https://perma.cc/H4G9-MVD7]. 
 172 Supra notes 2–8 and accompanying text. 
 173 Jorge Renaud, Grading the Parole Release Systems of All 50 States, PRISON POL’Y 
INITIATIVE (Feb. 26, 2019), https://www.prisonpolicy.org/reports/grading_parole.html 
[https://perma.cc/K6KK-3BXG]. 
 174 The author has also, occasionally, seen rap sheet entries that announce the possible range 
for an indeterminate sentence. For example, he has seen an entry for a prior conviction from one 
state that registered the sentence as “between 1 year and 15 years.” 
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contains an entry stating something like “ISS” (imposition of sentence 
suspended) or “ESS” (execution of sentence suspended), with no further 
explanation of what this acronym means or what portion of the 
sentence was suspended.175 Even thornier problems arise when a person 
is sentenced on more than one charge simultaneously. The rules 
concerning whether to sentence concurrently or consecutively are often 
complex and vary by jurisdiction.176 The rap sheet commonly does not 
note if sentences were imposed consecutively or concurrently, and so 
future courts will generally see separate crimes with independent 
sentences, inflating the severity of the person’s criminal history. In 
short, rap sheets do a terrible job of conveying the true meaning of a 
sentence. They abstract the announced penalty away from its 
procedural context, turning it into a misleading number.  

Differences between jurisdictions’ criminal laws create another 
problem of translation. The fifty states and the federal government all 
have their own criminal codes that define crimes differently. This makes 
it difficult to interpret rap sheet entries generated in a different system. 
For example, rap sheets note for every entry whether it is a “felony” or 
a “misdemeanor.”177 These categories of crime are defined differently in 
different places. In Maryland, misdemeanors can be very serious crimes 
resulting in up to ten years in prison.178 In Pennsylvania, you can get up 
to five years for a misdemeanor.179 In the federal system, you can only 
get up to one year.180 And the same conduct will be defined as a 
misdemeanor in one state but a felony in another. For example, 
shoplifting is a felony in Illinois if the loss is as little as $301.181 In South 
Carolina, the amount must be over $2,000 for it to be charged as a 
felony.182 The amount varies widely by state.183 Different states also 
 
 175 FRAN TERNUS, FIRST DIST. APP. PROJECT, BASIC SENTENCING ISSUES ON APPEAL 9 (2011), 
https://www.fdap.org/wp-content/uploads/2020/11/SentencingIssuesOnAppeal.pdf 
[https://perma.cc/4FXG-QFDU] (explaining the difference between “ESS” and “ISS”). 
 176 See, e.g., OHIO REV. CODE § 2929.41 (2012) (providing rules for when judges are to impose 
consecutive versus concurrent sentences). 
 177 Sometimes they note other crime categories, like “infraction.” 
 178 See, e.g., MD. CODE ANN., CRIM. LAW § 3-203 (assault in the second degree); Eugene 
Volokh, Maryland Misdemeanor Law, VOLOKH CONSPIRACY (Sept. 29, 2018, 2:41 PM), 
https://reason.com/volokh/2018/09/29/maryland-misdemeanor-law [https://perma.cc/E95U-
8JHD]. 
 179 101 PA. CODE § 15.66(5). 
 180 18 U.S.C. § 3559(a)(6)–(8). 
 181 720 ILL. COMP. STAT. ANN. 5/16-25 (LexisNexis 2020). 
 182 S.C. CODE ANN. § 16-13-110(b)(2). 
 183 See Jesse Davis West, What Is the Felony Threshold for Shoplifting and Retail Crime by 
State?, FACEFIRST, https://www.facefirst.com/blog/what-is-the-felony-threshold-for-shoplifting-
and-retail-crime-by-state [https://perma.cc/ZGX6-SU5U]. 
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define substantive crimes differently. For instance, the age thresholds 
for statutory rape charges are different in different states.184 In 
California, the crime of “robbery”—which normally requires taking 
something by force—is defined to include shoplifting where the person 
merely pushes past a security guard to get away.185 Even something as 
basic as the definition of “aiding and abetting” varies by jurisdiction.186 
Essentially, the crimes listed in rap sheets mean very different things 
depending on the larger body of law that generated those crimes. People 
interpreting rap sheet entries from other jurisdictions are therefore 
likely to misunderstand the meaning of a charge. 

A further translation problem stems from differences in local 
norms. Certain conduct can result in different charges and different 
sentences in different places.187 This is true even for courthouses within 
the same state.188 Conduct that would earn a misdemeanor charge in 
one courthouse might be a felony in another. Conduct that would result 
in drug treatment in one courthouse might mean a decade in prison in 
another.189 When a case is charged in the federal system, it will usually 
result in a much harsher punishment than it would in a state system. 
These differences reflect the different criminal justice cultures of 
various localities. Consequently, two people who committed the same 
criminal acts in two different counties might receive totally different rap 

 
 184 CONN. GEN. ASSEMB., OLR RESEARCH REPORT: STATUTORY RAPE LAWS BY STATE, 2003-
R-0376 (2003). 
 185 People v. Estes, 194 Cal. Rptr. 909, 910–11 (1983). I owe this example to Alex McDonald, 
a California public defender, who also informed me that so-called Estes robberies make up a 
disproportionate number of state robbery charges. 
 186 See United States v. Valdivia-Flores, 876 F.3d 1201, 1207 (9th Cir. 2017). 
 187 See, e.g., Mona Lynch, 94 Different Countries? Time, Place, and Variations in Federal 
Criminal Justice, 23 BERKELEY J. CRIM. L. 134 (2018); MONA LYNCH, SUNBELT JUSTICE: ARIZONA 
AND THE TRANSFORMATION OF AMERICAN PUNISHMENT 208–220 (2010) (emphasizing the 
importance of local culture for the transformation of criminal law institutions). 
 188 See MICHAEL O’HEAR, WISCONSIN SENTENCING IN THE TOUGH-ON-CRIME ERA 23–24 
(2017) (“These pressures for consistency do not imply any sort of statewide uniformity in 
sentencing. The practice of criminal law tends to be centered in just one county for judges, 
prosecutors, and, to a somewhat lesser extent, defense counsel. In any given case, the 
practitioners may have little idea what is done in similar cases in other counties.”). 
 189 See Josh Keller & Adam Pearce, A Small Indiana County Sends More People to Prison Than 
San Francisco and Durham, N.C., Combined. Why?, N.Y. TIMES (Sept. 2, 2016), 
https://www.nytimes.com/2016/09/02/upshot/new-geography-of-prisons.html 
[https://perma.cc/FP9A-7XGZ] (“If Mr. Gaddis had been caught 20 miles to the east, in 
Cincinnati, he would have received a maximum of six months in prison, court records show. In 
San Francisco or Brooklyn, he would probably have received drug treatment or probation, 
lawyers say. But Mr. Gaddis lived in Dearborn County, Ind., which sends more people to prison 
per capita than nearly any other county in the United States. After agreeing to a plea deal, he was 
sentenced to serve 12 years in prison.”). 
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sheet entries. Norms also change over time. A crime that was punished 
harshly a decade ago may merit a slap on the wrist today, and vice versa. 
If one sees a marijuana-related drug conviction from two decades ago, 
it is possible the same conduct would merit a much lighter sentence 
today. This variation in norms across time and space further 
complicates the relationship between a rap sheet entry and the 
underlying criminal acts.  

When a prosecutor or judge makes a decision in a criminal case, 
they send two separate signals.190 The first signal gets delivered to the 
participants in the current case, and is operationalized in the local 
justice system. It generates a case outcome that sounds in the nuanced 
language of local practices. The second signal gets stripped of its context 
and reduced to a few data points on a rap sheet. This signal is sent out 
into the world to be consumed in all future cases. The actor who sends 
this outgoing signal may not be aware of its content, or even think about 
the fact that they are sending it. When people use rap sheets to make 
inferences about criminal history, they must interpret these context-
denuded signals.191 The problem is that context collapse makes this task 
quite difficult. Without knowing the complex combination of statutes, 
case law, rules of court, and local norms that produced a case outcome, 
one cannot know what that outcome implies about the actions giving 
rise to the case. 

IV.      FROM HEURISTICS TO MECHANICAL FORMULAS 

When lawyers make discretionary choices based on heuristics 
drawn from rap sheets, they insert several types of arbitrariness into the 
system. When that discretion is removed and replaced by mandatory 
rules, the arbitrariness multiplies. This Part discusses laws that turn 
heuristics about prior cases into mandatory outcomes in the current 
case, such as deportations and lengthy sentences. These laws are herein 
labeled “mechanical formulas,” mechanical because they omit 
discretion, and formulas because they operate like mathematical rules. 
They are syllogisms of the form “if the defendant’s past cases feature X 
heuristic(s), then Y result is required in the current case.” Different 
mechanical formulas attach to different kinds of heuristics. Some apply 
when the defendant has a prior felony or a past sentence of a certain 

 
 190 See Meir Dan-Cohen, Decision Rules and Conduct Rules: On Acoustic Separation in 
Criminal Law, 97 HARV. L. REV. 625 (1984). 
 191 See Mona Lynch, The Narrative of the Number: Quantification in Criminal Court, 44 LAW 
& SOC. INQUIRY 31 (2019) (showing how actors in the criminal justice system convert 
quantitative criminal history information into narratives). 
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length. Others involve intermediate crime categories like “violent 
offense” or “aggravated felony,” which are defined in statutes and 
elaborated by court decisions. Mechanical formulas impose a veneer of 
uniformity in criminal cases, because they remove front-line discretion 
to treat cases differently. But this veneer masks a deeper arbitrariness. 
Mechanical formulas multiply the flaws in the heuristics-signaling 
system explored in Part III. They take these heuristics, attach severe 
consequences to some of them, and then remove decisionmakers’ 
discretion to avoid those consequences.192 Indeed, mechanical formulas 
even make it unnecessary for judges to look into what happened in prior 
cases, because they render the facts of past crimes irrelevant. The actual 
conduct is no longer what matters. The decisive variables are the 
outputs the system produced: the charge and sentence. 

A.      Legislative Mechanization—Strikes, Mandatory Minimums, and 
Other Typologies of Crime 

Legislatures create mechanical formulas to impose consequences 
like deportation, denial of bond, and lengthy mandatory sentences. 
These formulas became especially common in the last few decades of 
the twentieth century. Devices like “strikes” and mandatory minimum 
enhancements emerged out of the populist crime politics of the 1980s 
and 1990s. They impose harsh, non-discretionary penalties on people 
who are charged with a new crime and also have a prior record that 
matches a certain formula. For example, some mechanical formulas are 
triggered when a person has a prior felony conviction. Some contain a 
laundry list of specific offenses, such as the various states’ lists of 
“violent” offenses.193 Some create intermediate crime categories like 
“aggravated felony” or “crime of violence.” And some attach to the 
actual sentence imposed in a past case.  

These mechanical formulas serve a number of system interests. 
They constrain judges’ moral discretion, and enable legislators to take 
symbolic stands against certain broad categories of crime.194 They 
permit legislatures to create rules in the abstract, leaving it to judges and 

 
 192 In Adam Kolber’s terminology, they are extremely “bumpy” laws—a minor change to the 
input can cause a dramatic change in the output, creating difficult-to-justify discontinuities. 
Adam J. Kolber, Essay, Smooth and Bumpy Laws, 102 CALIF. L. REV. 655 (2014). 
 193 See Michael O’Hear, Third-Class Citizenship: The Escalating Legal Consequences of 
Committing a “Violent” Crime, 109 J. CRIM. L. & CRIMINOLOGY 165, 172–76 (2019). 
 194 See William J. Stuntz, The Pathological Politics of Criminal Law, 100 MICH. L. REV. 505, 
531–33 (2001). 
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other front-line actors to sort through how terms like “controlled 
substances offense” are operationalized. They also permit the court 
system to process cases more efficiently, because they make the factual 
details of a past crime irrelevant. The general observation that rules can 
be applied more efficiently than standards is true of mechanical 
formulas.195 All that matters to a mechanical formula is the prior 
conviction or sentence, so there is no need to spend time litigating what 
actually happened in the past case. The formula also produces a binary 
outcome, rather than requiring the judge to decide on standard-like 
criteria like whether a past conviction was “violent” or “particularly 
serious.” This makes the outputs of mechanical formulas relatively cut-
and-dry, although the formulas themselves are often complicated. To 
give a thicker understanding, it will be helpful to explore three concrete 
examples of mechanical formulas: California’s three strikes law, federal 
drug mandatory minimums, and aggravated felonies in the 
immigration context. 

Three strikes laws are a product of the criminal law populism of 
the 1990s. Nearly half of all states and the federal system have enacted 
three strikes laws.196 The federal three strikes law, for example, 
mandates life in prison if the defendant has two prior “serious violent 
felony” convictions.197 The most famous three strikes law is California’s, 
which was enacted in 1994 as a reaction to the high-profile murder of a 
child named Polly Klaas by a man with an extensive criminal record.198 
Now, two and a half decades later, California’s three strikes law 
continues to dominate the state’s criminal justice landscape. The 
California Penal Code contains two lists of crimes that count as 
strikes—one list of “serious” felonies, and one list of “violent” 
felonies.199 These lists have expanded significantly over time, as new 
legislatures and ballot initiatives have added additional crimes and 
expanded the definitions of the crimes already included.200 Today the 

 
 195 See Louis Kaplow, Rules Versus Standards: An Economic Analysis, 42 DUKE L.J. 557 (1992). 
 196 Chen, supra note 54, at 551. 
 197 18 U.S.C. § 3559(c)(1).  
 198 Jane Gross, Born of Grief, ‘Three Strikes’ Laws Are Being Rethought, N.Y. TIMES (Dec. 2, 
2013), https://www.nytimes.com/2013/12/02/booming/born-of-grief-three-strikes-laws-are-
being-rethought.html [https://perma.cc/Z3R7-6DZ6]. 
 199 CAL. PENAL CODE §§ 667.5(c), 1192.7(c). There is also a list of “superstrikes” that includes 
serious sex crimes, homicide crimes, and crimes involving heavy weaponry. Id. 
§ 1170.12(c)(2)(C)(iv). Having a superstrike means, among other consequences, that you are 
subject to third-strike sentencing even if your third crime is a non-strike felony. Id. 
§ 1170.12(c)(2)(C). 
 200 John Myers, How a List of 23 Crimes Now Dominates California’s Debate Over Prison 
Punishment, L.A. TIMES (Mar. 4, 2018, 12:05 AM), https://www.latimes.com/politics/la-pol-ca-
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lists are lengthy, with twenty-three “violent” felonies listed and forty-
two “serious” felonies.201 They contain many specific criminal statutes, 
as well as general categories of crime like “mayhem,” “carjacking,” 
“[a]ny robbery,” “any felony in which the defendant personally used a 
dangerous or deadly weapon,” and “any felony punishable by death or 
imprisonment in the state prison for life.”202  

If a person is convicted of a crime that counts as a strike, then they 
face an enormous sentence increase for any future felony convictions. 
Having a strike on your record makes you ineligible for a probation 
sentence, so the judge must sentence you to a prison term.203 For most 
felonies in California, there are three possible prison sentences for the 
judge to choose from: 16 months, 2 years, or 3 years.204 However, having 
a strike doubles the length of the sentence you will receive, so for the 
standard felony it instead becomes 32 months, 4 years, or 6 years.205 
Having a prior strike also means you will receive 5 additional years on 
top of your sentence for the new case,206 and that you will serve at least 
80% of your sentence (people without strikes serve only half of their 
sentences).207 So a single prior strike takes you from a sentence that 
might be a few months in custody followed by probation to a sentence 
of several years in custody. Having two strikes and then suffering an 
additional strike conviction will result in a prison term between 25 years 
and life.208 Basically, this system of strikes creates major sentencing 
enhancements that attach to certain prior convictions based on the 
charge. It does not matter how serious the underlying conduct was. A 

 
road-map-violent-crime-list-california-prisons-20180304-story.html [https://perma.cc/ZQ63-
TVFN] (“[T]he law defining violent felonies has] been amended or expanded 38 times, the last 
effort in 2014. Eight specific offenses or crime categories were in the original version. Now, there 
are 23 crimes. The list almost doubled in size in just the five years between 1988 and 1993.”). 
 201 CAL. PENAL CODE §§ 667.5(c), 1192.7(c). 
 202 Id. §§ 667.5(c)(9), 1192.7(c)(2), (7), (23), (27). 
 203 Id. § 1170.12(a)(2). 
 204 Id. § 1170(h). These numbers are considered the low term, the middle term, and the high 
term. Certain crimes have different triads. See, e.g., id. § 264(a) (providing a triad of three, six, or 
eight years for rape). 
 205 Id. § 1170.12(c)(1). 
 206 Id. § 667(a)(1). 
 207 Id. § 1170.12(a)(5). 
 208 Id. § 1170.12(c)(2)(A). Prior to Proposition 36 being enacted in 2012, any felony for a 
person with two strikes resulted in a twenty-five-year to life sentence. This gave rise to extreme 
sentencing outcomes, such as someone getting twenty-five years to life for petty theft or simple 
drug possession. See STANFORD L. SCH. THREE STRIKES PROJECT & NAACP LEGAL DEF. AND 
EDUC. FUND, PROGRESS REPORT: THREE STRIKES REFORM (PROPOSITION 36); 1,000 RELEASED 1 
(2013) https://law.stanford.edu/index.php?webauth-document=child-page/441702/doc/
slspublic/Three%20Strikes%20Reform%20Report.pdf [https://perma.cc/5BQH-VKUV]. 
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robbery could be as little as shoplifting and pushing past a security 
guard.209 And some strikes—such as a conviction for “criminal 
threats”—do not even involve violence.210 Nor does it matter how much 
or how little time you served as a sentence. All that matters is that the 
convicted charge counts as a strike. Indeed, prosecutors sometimes 
offer sentencing discounts to induce defendants to plead to strike 
charges, reasoning that the strike will massively increase the defendant’s 
sentence if they commit another felony in the future. 

As a second example, in the 1980s, Congress enacted mandatory 
minimum sentences for federal drug offenses. These mandatory 
minimums are pegged to the amount of drugs involved in the case and 
start at 5 years or 10 years depending on the facts.211 Up until 2019, a 
person looking at a 10-year mandatory minimum had that amount 
doubled to 20 years if they had suffered a prior conviction for anything 
fitting the category “felony drug offense.”212 Under this law, any prior 
qualifying drug felony doubled a person’s mandatory sentence to 20 
years, including even low-level state possession cases resulting in little 
to no time in custody. Indeed, many state misdemeanor drug offenses 
triggered the doubling because federal law defines a felony as any crime 
punishable by more than a year in prison, and many states have 
misdemeanor crimes fitting that definition.213 Cases that ended in 
successful diversion could also trigger these enhancements, even if the 
state conviction was expunged.214 In 2019, through the First Step Act, 
this enhancement was lowered to a 15-year mandatory minimum, and 
the category of triggering crimes was changed to include “serious drug 
felony” and “serious violent felony.”215 The word “serious” in this 
amendment added a requirement that the defendant had served more 
than a year in custody on the past conviction for it to qualify.216  

 
 209 People v. Estes, 194 Cal. Rptr. 909 (1983). 
 210  CAL. PENAL CODE § 422. 
 211 21 U.S.C. § 960 (2016). 
 212 21 U.S.C. § 960(b)(1)(H) (2016). 
 213 Burgess v. United States, 553 U.S. 124, 126 (2008). 
 214 See, e.g., United States v. Rivera-Rodríguez, 617 F.3d 581, 609–10 (1st Cir. 2010); United 
States v. Meraz, 998 F.2d 182, 183–84 (3d Cir. 1993); United States v. Campbell, 980 F.2d 245, 
251 (4th Cir. 1992); United States v. Cisneros, 112 F.3d 1272, 1281–82 (5th Cir. 1997); United 
States v. Graham, 315 F.3d 777, 783 (7th Cir. 2003); United States v. Ortega, 150 F.3d 937, 948 
(8th Cir. 1998); United States v. Norbury, 492 F.3d 1012, 1015 (9th Cir. 2007); United States v. 
Dyke, 718 F.3d 1282, 1293 (10th Cir. 2013); United States v. Fernandez, 58 F.3d 593, 600 (11th 
Cir. 1995). 
 215 21 U.S.C. § 960(b)(1)(H). 
 216 21 U.S.C. §§ 802(58), (59); First Step Act of 2018, Pub. L. No. 115-391, § 402, 132 Stat. 5194 
(2018). It is an open legal question at this point whether a person “served” a year or more if they 
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The federal drug mandatory minimums also contain a “safety 
valve” provision, which permits defendants to be sentenced below the 
5- and 10-year mandatory minimum sentences if they fulfill certain 
requirements.217 Previously, safety valve was only available to 
defendants with zero or one criminal history points under the Federal 
Sentencing Guidelines.218 This meant that if someone had two prior 
convictions of any kind, a single prior sentence of more than 60 days, 
or was on any kind of criminal supervision (including non-reporting 
misdemeanor probation), they could not escape the 10-year mandatory 
minimum.219 The First Step Act expanded safety valve in a rather 
complex manner. The law made safety valve available to people with up 
to two prior convictions, excluding all convictions with a sentence of 
less than 60 days, so long as none of the counted convictions involved a 
“violent offence” or resulted in a sentence over 13 months.220 As this 
example shows, mechanical formulas can be just as byzantine when they 
reduce incarceration as when they expand it. 

A third example of a mechanical formula comes from the 
immigration system. In 1988, Congress created an intermediate 
category of crime it called the “aggravated felony.”221 The original 1988 
law defined aggravated felonies as including only three types of crime: 
murder, drug trafficking, and firearms trafficking.222 However, 

 
were sentenced to more than a year but released before one year was up due to good time credit 
or parole. There seems to be a strong argument based on the word “served” that this statute, 
unlike the Federal Sentencing Guidelines and the aggravated felonies statute, looks to the time 
actually spent in custody rather than the sentence imposed. But it is a little puzzling to wonder 
how federal prosecutors will prove that a person spent more than a year in state prison on a 
particular case if that state uses indeterminate sentencing or good time credit. The prosecutor 
would likely have to obtain records from the actual prison, which may prove difficult. 
 217 18 U.S.C. § 3553(f)(1) (2018). Such states include Colorado, Connecticut, Iowa, Maryland, 
Massachusetts, Michigan, Pennsylvania, South Carolina, and Vermont. See DEF. SERVS. OFF. 
TRAINING DIV., HOW A PERSON WHOSE SENTENCE WAS PREVIOUSLY ENHANCED BASED ON A 
“FELONY DRUG OFFENSE” UNDER 21 U.S.C. § 851 WOULD RECEIVE A LOWER SENTENCE TODAY 
2 (2019), https://www.fd.org/sites/default/files/criminal_defense_topics/essential_topics/
sentencing_resources/clemency/clemency-how-a-person-who-received-851-enhancement-
would-receive-a-lower-sentence-today.pdf [https://perma.cc/AF9V-SX44]. 
 218 18 U.S.C. § 3553(f)(1). 
 219 It is technically possible to go below the mandatory minimum through a U.S.S.G. Section 
5K1.1 reduction for cooperating with the government, but this only permits the judge to go below 
the mandatory minimum to the level that the 5K is deemed worth. It does not allow the judge to 
go further. See, e.g., United States v. Desselle, 450 F.3d 179, 182–83 (5th Cir. 2006). 
 220 18 U.S.C. § 3553(f)(1) (2018); U.S. SENT’G GUIDELINES MANUAL §§ 4A1.1 (U.S. SENT’G 
COMM’N 2018). But see United States v. Lopez, 998 F.3d 431 (9th Cir. 2021) (interpreting the 
amended safety valve statute more broadly). 
 221 Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690, § 7342, 102 Stat. 4181, 4470–71 (1988). 
 222 Id.; see also Blitsa et al., supra note 65, at 217. 
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Congress greatly expanded the definition in subsequent years.223 Today 
it comprises a lengthy twenty-one-item list, lettered A through U, with 
many items on the list containing multiple types of crime.224 This list 
includes both specific statutes and general crime categories. Listed 
crimes include sexual abuse of a minor, transporting aliens, crimes of 
violence for which the sentence was at least one year, and theft or 
burglary offenses for which the sentence was at least one year.225 
Aggravated felonies carry severe consequences in both the criminal and 
immigration systems. If any noncitizen is convicted of an aggravated 
felony, even a legal permanent resident with a green card, they will lose 
their immigration status and be subject to deportation.226 Aggravated 
felonies also make a non-citizen ineligible for forms of relief from 
deportation in the immigration system, including policies like 
voluntary departure, cancellation of removal, or asylum.227 Under 
federal law, a prior aggravated felony increases the maximum sentence 
for reentry from two years to twenty years.228 Furthermore, prior to 
2016, having a prior aggravated felony conviction meant an enormous 
increase in the recommended sentence for a reentry crime under the 
Federal Sentencing Guidelines.229 Much like the prior two examples, 
aggravated felonies attach mandatory, severe consequences to criminal 
histories that fit a complex formula. Crimes as severe as murder, or as 
minor as driving an undocumented alien, will trigger mandatory 
deportation.230 Indeed, even state misdemeanors can count as 
aggravated felonies, as the example at the beginning of this Article 
illustrates.231  

These are but a few examples of the many mechanical formulas 
that American legislatures have created. Such formulas pervade our 
criminal law.232 They attach mandatory consequences, often quite 

 
 223 Id. at 217–18. 
 224 8 U.S.C. § 1101(43). 
 225 See 8 U.S.C. § 1101(43)(A), (F), (G), (N). 
 226 8 U.S.C. § 1227(a)(2)(A)(iii). 
 227 8 U.S.C. §§ 1229b(a)(3), 1229c(b)(1)(C), 1158(b)(2). 
 228 8 U.S.C. § 1326(b)(2). 
 229 See U.S. SENT’G GUIDELINES MANUAL § 2L1.2 (U.S. SENT’G COMM’N 2018); Keller, supra 
note 27, at 730–40. 
 230 8 U.S.C. § 1101(43). 
 231 See supra notes 2–8 and accompanying text. 
 232 For instance, most states categorize people with certain types of priors as “violent 
offenders,” triggering consequences in future cases like denial of bail or sentencing 
enhancements. And states have quite expansive definitions of “violent” crimes, sweeping in a lot 
of conduct that could not reasonably be described as violent. See Eli Hager, When “Violent 
Offenders” Commit Nonviolent Crimes, MARSHALL PROJECT (Apr. 3, 2019, 6:00 AM), 
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severe consequences, to heuristic information about past crimes. But 
those heuristics, as the last Part explained, are unreliable signals of what 
happened in the underlying case. Further, the disappearance of 
discretion prevents judges from taking uncertainty into account or 
trying to smooth out disparate treatment.233 Legislatively enacted 
mechanical formulas are also arbitrary for a further reason: their 
choices of which past convictions do or do not trigger a consequence 
are frequently irrational. They focus on listing particular charges and 
categories of crime, and in doing so sweep in the least culpable versions 
of the listed crimes, while leaving out other, more culpable conduct. 
And, as California “strikes” and federal “aggravated felonies” illustrate, 
these lists tend to expand over time. Legislators have periodic incentives 
to take symbolic stands against particular crimes, and adding them to 
mechanical formulas is a useful way to do this.234 Legislators also make 
laws in the abstract—they tend to see a criminal statute as the platonic 
form of that crime, rather than as a broad range of conduct including 
the least culpable set of facts.235 When the California legislature added 
“robbery” to its three strikes law, for example, it likely was not 
considering that a large number of robbery charges involve petty 
shoplifting.236 The combination of abstraction and periodic crime 
panics thus causes mechanical formulas to metastasize.237 And there is 
not, or at least there has not yet been, much countervailing political 
incentive to reduce the scope of these mechanical formulas.238 This 
dynamic further erodes their connection to anything resembling a 
reasoned judgment about the people who must suffer their 
consequences. 

 
https://www.themarshallproject.org/2019/04/03/when-violent-offenders-commit-nonviolent-
crimes [https://perma.cc/P2TB-Y7GN]; O’Hear, supra note 193, at 167–71. 
 233 On the flip side, these formulas are very empowering for prosecutors. In particular, they 
enable the prosecutor in the first case to decide whether or not to file a charge, like a strike or an 
aggravated felony, that will have enormous downstream consequences in future cases. 
 234 See Stuntz, supra note 194, at 530–33. 
 235 For a discussion of this problem, see BARKOW, supra note 26, at 20–22. 
 236 See People v. Estes, 194 Cal. Rptr. 909, 912 (1983). 
 237 See, e.g., LYNCH, supra note 187, at 95 (“The feature of the new code that really drove up 
sentence lengths, though, was a section mandating long enhancements for prior felony 
convictions.”). 
 238 The First Step Act has reduced the severity of drug–related mandatory minimums in the 
federal system, as illustrated by the discussion above. But in doing so it actually expanded the 
number of criminal statutes that trigger enhanced mandatory minimums (adding certain violent 
felonies) and made the safety valve provision more complex. See supra notes 215–16, 220, & 
accompanying text. 
 



FISH.42.4.6 (Do Not Delete) 9/24/2021  12:09 AM 

2021] THE PARADOX OF CRIMINAL HISTORY 1425 

B.      Sentencing Guidelines—The Triumph of Counting 

Sentencing guideline systems are another quite complex type of 
mechanical formula. The federal system and nearly half of the states 
have sentencing guidelines.239 These guidelines input facts about the 
current case and the defendant’s criminal history into an intricate 
formula, and then generate sentence lengths as outputs. Judges use 
these formulas to decide what sentence to impose in particular cases. 
Guidelines are created and periodically updated by specialized agencies 
called sentencing commissions. Due to their complexity, guideline 
systems adopt more granular triggering rules than the laws described in 
the prior section. Instead of imposing one enormous sentence increase 
based on a single prior conviction, sentencing guidelines tend to 
increase punishments gradually for each qualifying past conviction.240 
This causes guidelines to generally emphasize the number of past 
convictions over the type of past convictions. They also have varying 
degrees of mandatoriness. Some guidelines systems are fully advisory 
and merely provide a recommendation that the judge can disregard.241 
Other guidelines systems limit judges’ discretion.242 And the federal 
sentencing guidelines were mandatory until 2005, when the Supreme 
Court in United States v. Booker found that their mandatoriness was 
unconstitutional and made them advisory.243 Consequently, a number 
of guideline systems permit judges to exercise back-end discretion by 
imposing a sentence different from the one the guidelines produce. But 
even advisory guidelines have a significant anchoring effect on judges’ 
decisions.244 

When a person is convicted of a new crime, sentencing guidelines 
incorporate their criminal history into a formula that decides what 
sentence they should receive. A few state guideline systems, like 
Alabama’s and Virginia’s, use worksheets that take the judge through a 

 
 239 KAUDER & OSTROM, supra note 56, at 4. 
 240 This makes them less “bumpy” than legislative mandatory minimums. Kolber, supra note 
191, at 657–58. Although, the federal sentencing guidelines can still be quite bumpy. Some 
sections provide enormous enhancements based on the heuristics of a single prior conviction. 
See, e.g., U.S. SENT’G GUIDELINES MANUAL §§ 2L1.1, 2L1.2, 2K2.1, 4B1.1 (U.S. SENT’G COMM’N 
2018). 
 241 See Kelly Lyn Mitchell, State Sentencing Guidelines: A Garden Full of Variety, 81 FED. PROB. 
28, 34–36 (Sept. 2017). 
 242 Id. 
 243 United States v. Booker, 543 U.S. 220, 22627 (2005). 
 244 See Eric S. Fish, Sentencing and Interbranch Dialogue, 105 J. CRIM. L. & CRIMINOLOGY 549, 
603–05 (2016). 
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series of questions about the facts of the case and the defendant’s past 
convictions.245 However, most guidelines systems use a two-
dimensional grid to determine the sentence.246 The Y-axis for this grid 
represents the current charge, while the X-axis represents the person’s 
past criminal convictions. As an example, the grid for the Federal 
Sentencing Guidelines is reproduced below.  

To illustrate how guidelines work, imagine a person convicted of a 
federal crime, for instance transporting aliens. The number of points 
they receive on the Y-axis will be decided by the facts of the current 
case. For an alien transportation conviction they will start at twelve 
points, and then the number of points will go up or down depending on 
specific facts, such as whether the person being transported was the 
spouse or child of the defendant, or whether a dangerous weapon was 
used.247 The number of points they receive on the X-axis will then be 
decided by heuristics concerning the person’s prior criminal 
convictions. And the sentencing range that the guidelines generate is in 
the grid cell where the X-axis and Y-axis scores intersect. While the 
federal system just uses one grid, most states have multiple different 
grids for different types of crime. Minnesota, for example, has a 
“standard grid,” a “sex offender grid,” and a “drug offender grid.”248 The 
federal system is also unique, in that it frequently incorporates past 
criminal cases into the Y-axis as well. This double counting happens for 
a variety of federal crimes, like re-entry, transporting firearms, and 
anything designated a “violent” or “drug-related” offense.249 Some of 
the enhancements on the Y-axis can be enormous—the re-entry 
guidelines section, for example, can give up to two ten-point 

 
 245 See Mitchell, supra note 241, at 29. 
 246 Id. 
 247 See, e.g., U.S. SENT’G GUIDELINES MANUAL § 2L1.1 (U.S. SENT’G COMM’N 2018). In most 
state guidelines systems, the charge alone decides where the person is on the Y-axis, and specific 
facts beyond the charge are not taken into account. The exceptions are Alabama, Michigan, 
Maryland, and Virginia, where specific facts about the crime do go into the guidelines calculation. 
See Mitchell, supra note 241, at 33. 
 248 See Mitchell, supra note 241, at 31–32; MINN. SENT’G GUIDELINES AND COMMENTARY 5, 
(MINN. SENT’G COMM’N 2019), https://mn.gov/msgc-stat/documents/Guidelines/2019/
MinnSentencingGuidelinesCommentary.pdf [https://perma.cc/B4ZJ-L38H]. Pennsylvania and 
Michigan also have multiple grids. See STATE OF MICH. SENT’G GUIDELINES MANUAL (MICH. 
JUD. INST. 2020), https://mjieducation.mi.gov/documents/sgm-files/94-sgm/file 
[https://perma.cc/7R69-KC96]; see also 204 PA. CODE §§ 303.16–18 (2016). 
 249 See, e.g., U.S. SENT’G GUIDELINES MANUAL §§ 2L1.1, 2L1.2, 2K2.1, 4B1.1 (U.S. SENT’G 
COMM’N 2018); Russell, supra note 27, at 1181–88. 
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enhancements for prior felony convictions exhibiting certain 
heuristics.250 

 
In deciding where a person lands on the X-axis, guideline systems 

count up heuristics concerning their prior cases. In the federal system, 
 
 250  U.S. SENT’G GUIDELINES MANUAL § 2L1.2 (U.S. SENT’G COMM’N 2018). Prior versions of 
the re-entry guideline gave large enhancements for having an aggravated felony. See Keller, supra 
note 27. 
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the main heuristic is sentence length. To generate a person’s federal 
criminal history score, you add one point for each prior sentence of less 
than 60 days in the last 10 years, two points for each sentence between 
60 days and 13 months in the last 10 years, and three points for each 
prior sentence over 13 months in the last 15 years.251 The Minnesota 
sentencing guidelines assign a point value to each crime in Minnesota’s 
criminal code, running from half a point to two points, and score priors 
from other jurisdictions according to their equivalent in Minnesota 
law.252 The State of Washington’s sentencing guidelines simply give one 
point for each prior felony conviction, and sometimes increase that to 
two or three points for certain types of priors like “sex offenses” or 
“serious violent” offenses.253 Oregon’s guidelines decide criminal 
history score based on the number of prior “person felonies” (crimes 
involving harm to a person), “non-person felonies” (generally crimes 
involving property), and “class A misdemeanors.”254 As these examples 
illustrate, sentencing guideline systems use a number of different 
formulas to translate the defendant’s past cases into a sentence in the 
current case. They quantify past convictions based on a variety of 
heuristics: the charge, the sentence, the type of crime. But 
fundamentally they all focus on counting past convictions. A person 
with more convictions, all else equal, receives a higher sentence. 

This quantification bias is discriminatory. Recall that arrests and 
convictions are biased heuristics, and are affected by variables like a 
person’s race.255 So too are the outcomes of the criminal justice 
process—a misdemeanor versus a felony, a short versus a long 
sentence.256 When sentencing guidelines count up past convictions and 

 
 251 U.S. SENT’G GUIDELINES MANUAL § 4A1.1 (U.S. SENT’G COMM’N 2018). The formula has 
a few additional complexities, for instance you cannot get more than four one-point convictions, 
and three-point convictions count if you were incarcerated for them at any time in the last fifteen 
years, including for parole violations. Id. 
 252 MINN. SENT’G GUIDELINES AND COMMENTARY, supra note 248, at 12. Pennsylvania’s 
method is similar. See SENT’G GUIDELINES IMPLEMENTATION MANUAL 7 (PA. COMM’N ON 
SENT’G 2012), https://sentencing.umn.edu/sites/sentencing.umn.edu/files/Pennsylvania%20
Sentencing%20Guidelines%20Manual%207th%20Edition.pdf [https://perma.cc/D85B-C8KF]. 
 253 See, e.g., WASH. STATE ADULT SENT’G GUIDELINES MANUAL 261–493 (WASH. CASELOAD 
FORECAST COUNCIL 2018), http://www.cfc.wa.gov/PublicationSentencing/SentencingManual/
Adult_Sentencing_Manual_2018.pdf [https://perma.cc/BGF3-7GCM]. 
 254 OR. ADMIN. R. 213-004-0007 (2015); see also Mitchell, supra note 241, at 34. Kansas has 
basically the same approach. See KAN. SENT’G GUIDELINES DESK REFERENCE MANUAL 27–28 
(KAN. SENT’G COMM’N 2018), https://www.sentencing.ks.gov/docs/default-source/2018-drm/
2018-drm-final-text.pdf?sfvrsn=5f0fd3f_0 [https://perma.cc/QAG9-LPLQ]. 
 255 See supra Section III.C. 
 256 See supra Section III.C. 
 



FISH.42.4.6 (Do Not Delete) 9/24/2021  12:09 AM 

2021] THE PARADOX OF CRIMINAL HISTORY 1429 

use them to decide the sentence in the current case, they compound this 
problem.  

Sentencing guidelines take the limited information we have about 
prior convictions—the charge and the sentence—and build these into 
complex formulas that create the appearance of a rational sentencing 
system. But no amount of sophistication can correct the problem of 
flawed inputs. In the nineteenth century, there was a vast medical 
literature on the proper methods for phrenological skull readings.257 
Guideline systems superimpose an internally rational formula upon a 
problematic set of data points. The seeming rationality of guidelines 
legitimizes them, and disguises the problems with relying on 
heuristics.258 With the legislative mechanical formulas discussed in the 
prior section, the injustices are often stark and brutal.259 People are 
deported or not, and suffer long mandatory sentences or not, based on 
arbitrary differences in a single past conviction. But because they 
increase sentences more gradually, and contain opaque and 
sophisticated formulas, sentencing guidelines normally lack such 
obvious outward signs of injustice.260 This renders them useful tools for 
any judges who might wish to process people through the system with 
a minimal amount of effort or moral contemplation.261 Simply impose 
the sentence that the guidelines spit out, and move on. And guidelines 
are not just restricted to the sentencing context. Formulas resembling 
guidelines have proliferated in the criminal justice system, and are now 
used in some places to determine bail, parole release, plea bargain offers, 

 
 257 See Bibliographica Phrenologica, RARE BOOKS DIV., PRINCETON UNIV. LIBR. (2011), 
https://library.princeton.edu/libraries/firestone/rbsc/aids/Phrenology_Catalogue.pdf 
[https://perma.cc/ZC7L-MPJE]. 
 258 Cf. Lauren M. Ouziel, Legitimacy and Federal Criminal Enforcement Power, 123 YALE L.J. 
2236 (2014) (arguing that the perceived legitimacy of the federal system enables harsh federal 
sentences and significant outcome disparities). 

 259 The palpable inequity of these laws has spurred some recent reforms, such as the above-
discussed Proposition 36 and the First Step Act. 
 260 The large enhancements in the federal system are sometimes an exception to this. See, e.g., 
Keller, supra note 28; Russell, supra note 27, at 1181–83, 1184–88. 
 261 The author is aware of judges who simply give the low end of the sentencing guidelines 
range in every case and are impervious to arguments for departure. See also UNITED STATES 
SENTENCING COMMISSION, STATISTICAL INFORMATION PACKET: NINTH CIRCUIT 13-15 (2018) 
(showing the rates of within-guidelines sentences in each federal district, ranging from eighteen 
percent in one district to seventy-nine percent in others); Matthew Van Meter, One Judge Makes 
the Case for Judgment, ATLANTIC (Feb. 25, 2016), https://www.theatlantic.com/politics/archive/
2016/02/one-judge-makes-the-case-for-judgment/463380 [https://perma.cc/XAB3-WCMA] 
(“Coughenour thinks some judges are over-reliant on guidelines and apply them without 
thinking about the consequences. ‘[Guidelines] make sentencing easy,’ he says. Too easy.”). 
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and other key decisions.262 This guidelinification raises the specter of a 
future criminal justice system where every decision is rendered by 
mechanical formulas that translate heuristics into outcomes, without 
interference by human moral reasoning. 

C.      Translation Without Discretion—The Categorical Approach and 
Fitting Priors into Boxes 

When rap sheet entries from other jurisdictions are used to make 
discretionary choices like sentencing or bond, there are problems of 
translation.263 It is difficult for judges to know the significance of a 
conviction from another state or county, or how exactly sentences work 
there. But this problem can at least be circumscribed—a judge can order 
further factfinding, or can discount the importance of a prior conviction 
in light of this uncertainty. When discretion is removed, however, the 
problem of translating foreign priors becomes much more troublesome. 
The choice is now binary—a prior conviction either triggers the 
mechanical formula or it does not. So the system must develop a set of 
rules to decide whether a foreign conviction qualifies. These rules are 
necessarily complex, and their outcomes appear arbitrary to the people 
being processed. 

There are two ways for a legislature or sentencing commission to 
establish such complex translation rules. One is to put them in the law 
itself. This is what sentencing guideline systems tend to do. For 
instance, the United States Sentencing Guidelines contain a 
sophisticated set of rules concerning how many criminal history points 
to give a prior conviction from any jurisdiction.264 A second, more 
common method is to delegate the problem of translation to front-line 
actors, like agency officials in the immigration system and judges in the 

 
 262 See, e.g., BRIMAGE GUIDELINES 2, supra note 58; PRACTITIONER’S GUIDE TO COMPAS 
CORE, supra note 48; GA. STATE BD. OF PARDONS & PAROLES, PAROLE CONSIDERATION, 
ELIGIBILITY & GUIDELINES, https://pap.georgia.gov/parole-consideration/parole-consideration-
eligibility-guidelines [https://perma.cc/Q6QU-8TG4]; Renaud, supra note 173 (“Many states 
have begun to rely on parole guidelines and validated risk assessments as a way to step back from 
the entirely subjective decision-making processes they have been using.”); Sonja B. Starr, 
Evidence-Based Sentencing and the Scientific Rationalization of Discrimination, 66 STAN. L. REV. 
803, 809–14 (2014); John Pfaff, Prosecutorial Guidelines, in 3 REFORMING CRIMINAL JUSTICE: 
PRETRIAL AND TRIAL PROCESSES 110–14 (Erik Luna ed., 2017). 

 263 See supra Section III.D. 
 264 U.S. SENT’G GUIDELINES MANUAL §§ 4A1.1–1.2 (U.S. SENT’G COMM’N 2018). 
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criminal justice system.265 It is ironic that the translation rules for 
mechanical formulas are commonly delegated to judges, since the 
ostensible aim of these laws is to remove judicial discretion. These laws 
prevent judges from engaging in moral reasoning about whether a 
recidivist enhancement should apply, but empower them to engage in 
technical and interpretive reasoning about whether it should apply. 

There are limits on how judges can do this translation work. In 
situations where a mechanical formula increases a defendant’s sentence, 
the method of translation is constrained by constitutional law. Two 
doctrines in particular are significant: the void-for-vagueness doctrine 
and the right to a jury trial. First, a mechanical formula’s triggering rules 
cannot be so vague that criminal defendants have to guess whether or 
not certain crimes qualify. In a series of recent decisions, the Supreme 
Court has held unconstitutional the following federal definition of 
“crime of violence”: “any … offense that is a felony and that, by its 
nature, involves a substantial risk that physical force against the person 
or property of another may be used in the course of committing the 
offense.”266 The Court reasoned that this formulation gives inadequate 
notice of which crimes count as violent. The void-for-vagueness 
doctrine thus places a limit on legislatures’ ability to delegate crime 
translation to judges—legislatures must do more than gesture at a 
general description of crimes and then let the courts sort it out.267 
Second, if a mechanical formula is triggered by facts of the underlying 
prior crime, rather than by a legal outcome produced by the prior court, 
the defendant has the right to a jury trial concerning those facts. This is 
a consequence of the Supreme Court’s Sixth Amendment decisions 
Apprendi v. New Jersey and United States v. Booker.268 If a fact about a 

 
 265 One might also, at least theoretically, delegate the translation of crimes to an administrative 
agency like the Department of Justice (DOJ). Cf. Dan Kahan, Is Chevron Relevant to Federal 
Criminal Law?, 110 HARV. L. REV. 469 (1996) (arguing that the Department of Justice should 
have the delegated authority to clarify vague criminal laws). One problem with this approach, 
though, is that it would likely have a significant inflationary effect on the number of crimes that 
fit into categories like “crime of violence,” since the DOJ is likely to default towards expanding 
criminal liability rather than contracting it. Cf. Jennifer Lee Koh, Crimmigration Beyond the 
Headlines: The Board of Immigration Appeals’ Quiet Expansion of the Meaning of Moral 
Turpitude, 71 STAN. L. REV. ONLINE 267 (2019) (showing that the Board of Immigration Appeals 
has significantly expanded the meaning of “crime involving moral turpitude” in the immigration 
context). 
 266 Sessions v. Dimaya, 138 S. Ct. 1204, 1211 (2018); United States v. Davis, 139 S. Ct. 2319, 
2328 (2019); Johnson v. United States, 576 U.S. 591 (2015). 
 267 Arguably, the intermediate crime category “crime involving moral turpitude” in the 
immigration context is similarly vague. See Mary P. Holper, Deportation for a Sin: Why Moral 
Turpitude Is Void for Vagueness, 90 NEB. L. REV. 647 (2012). 
 268 Apprendi v. New Jersey, 530 U.S. 466 (2000); United States v. Booker, 543 U.S. 220 (2005). 
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prior crime triggers a sentence increase in the current case, that fact is 
effectively an element of the current crime. The Supreme Court’s 
decision in Almendarez-Torres v. United States creates an exception for 
the fact of a prior conviction or sentence.269 A past conviction only 
needs to be proven to a judge by a preponderance of the evidence, using 
conviction documents from the court that heard the case.270 So prior 
conduct needs to be agreed to in a plea deal or proven to a jury, but 
prior convictions only need to be proven to a judge. This exception gives 
further incentive for legislatures and guidelines commissions to focus 
on prior convictions rather than prior conduct, given the difficulty of 
proving events that may have occurred years ago in another part of the 
country.271 

But, as noted, it is difficult to translate the work of another court 
into a different jurisdictional context. Consider the problem of deciding 
whether a foreign sentence triggers a mechanical formula. The system 
must come up with a set of rules to deal with issues like good time credit, 
indeterminate sentences, suspended sentences, concurrent versus 
consecutive sentences, and probation violations resulting in custody 
time. These rules must be easily administrable and avoid discretionary 
choices. They also must apply to all of the institutional variation in 
sentencing practices. These requirements produce some overbroad and 
illogical rules. Here are a few examples. As illustrated by the case of Ms. 
L at the beginning of this Article, judges must count “suspended” 
sentences—that is, sentences that will likely never be served—when 
deciding whether a conviction counts as an aggravated felony.272 The 
federal sentencing guidelines count concurrent sentences as one single 
sentence if they are for different crimes resulting in a single arrest, but 
as separate sentences if they are for different crimes resulting in 
multiple separate arrests.273 This means that if a person is sentenced to 
four years in prison on three separate crimes, all of it to run concurrent, 

 
 269 Almendarez-Torres v. United States, 523 U.S. 224 (1998). 
 270 See Shepard v. United States, 544 U.S. 13, 25 (2005). Although the fact of a prior conviction 
would only need to be proven by certified court documents in the relatively rare case that it 
became a contested issue. Courts and lawyers commonly work off of rap sheets in uncontested 
cases. 
 271 Although even if Almendarez-Torres were reversed, it is not clear that that would change 
the incentives dramatically. Even if one had to prove the fact of a prior conviction to a jury, that 
would still be significantly easier than proving the fact of prior acts to a jury. It is easier to get a 
certified conviction record for a DUI than it is to subpoena a member of the highway patrol from 
another state to come testify about the result of a years-old breath test. 
 272 Supra notes 2–8 and accompanying text; United States v. Campos-Gutierrez, No. CR-10-
6020-LRS, 2010 WL 4641705, at *2 (E.D. Wash. Nov. 5, 2010). 
 273 U.S. SENT’G GUIDELINES MANUAL § 4A1.2(a)(2) (U.S. SENT’G COMM’N 2004). 
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the guidelines will treat this as three independent four-year sentences if 
the arrests were made on different days. State guideline systems have 
analogous rules for dealing with this problem.274 The federal guidelines 
also do not take good time credit or other indeterminate sentencing 
rules into account, instead assuming that the entire announced sentence 
was served.275 So when a person is sentenced to sixteen months in 
California, and everyone in the courtroom understands that this really 
means eight months, the federal sentencing guidelines will still treat that 
sentence as sixteen months.  

Such rigid, formalistic rules cause enhancements to apply in 
irrational ways. Consider the federal guidelines for reentry offenses. A 
person can get up to two ten-point enhancements for having prior 
felony convictions, depending on the length of the sentences and when 
the person was first deported.276 If a person commits one felony and gets 
a one-week sentence with probation, then is deported, then commits 
another felony and gets a five-year indeterminate sentence where they 
are released from custody in two years, and also a probation violation 
on the first case to run concurrent, this will count as two five-year 
sentences.277 So the person will get a twenty-point enhancement for 
having two five-year sentences (one before and one after their first 
deportation), even though they only ever served two years in prison. 
This kind of illogical result happens in part because the judge in the 
initial case cannot predict how another jurisdiction will interpret the 
sentence, and so does not know to send a different signal (for example 
by announcing a lower sentence, or by not issuing a probation 
violation). It also happens because all that the system knows is the 
sentence announced by the prior court, so mechanical formulas must 
be keyed to that. But the announced sentence is a poor heuristic for the 
amount of time a person actually served, and an even worse heuristic 
for the wrongness of what the person did.  

Translating intermediate crime categories also presents a problem. 
When a jurisdiction establishes a category like “crime of violence” or 
“aggravated felony,” it must frequently decide whether or not crimes 
 
 274 See, e.g., MINN. SENT’G GUIDELINES AND COMMENTARY, supra note 248, at 13–15. 
 275 U.S. SENT’G GUIDELINES MANUAL § 4A1.2(b)(1) (U.S. SENT’G COMM’N 2004). The 
Guidelines’ commentary acknowledges that this can be misleading. See id. § 4A1.1 cmt. 
Background (“To minimize problems with imperfect measures of past crime seriousness, 
criminal history categories are based on the maximum term imposed in previous sentences rather 
than on other measures, such as whether the conviction was designated a felony or misdemeanor. 
In recognition of the imperfection of this measure however, § 4A1.3 authorizes the court to 
depart from the otherwise applicable criminal history category in certain circumstances.”). 
 276 Id. § 2L1.2. 
 277 Id. § 2L1.2(b)(2)–(3). 
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from other jurisdictions fit this category. Domestic crimes are a limited 
enough universe that a law can simply list which ones do or do not 
count. But this is impossible to do with the crimes of all fifty states and 
the federal system. Thus, legislatures use categories like “theft offense” 
or “drug felony” to establish a type of conviction that includes foreign 
statutes. Doing this delegates to judges the question of which foreign 
statutes count. But how are judges to decide? American law has tackled 
this problem through a formalistic test called the “categorical 
approach.”278 The categorical approach involves comparing the 
elements of the foreign criminal statute to the elements of the analogous 
domestic crime (or, if there is no comparable domestic crime, to the 
generic version of the offense).279 If being guilty under the foreign 
statute necessarily means one is guilty under the domestic statute, then 
the two laws are categorical matches. However, if the foreign statute is 
even slightly broader than the domestic one, then they are not matches. 
Further, if the foreign statute is properly interpreted as containing 
several distinct crimes, then courts can use the “modified” categorical 
approach and look at court records to determine which crime the 
defendant was convicted of, then compare that one.280 Importantly, the 
categorical approach does not care about what the defendant actually 
did. Even if their actual actions violated the laws of both jurisdictions, 
all that matters is whether the foreign statute is broader than the 
domestic one. The categorical approach is relied on frequently by 
courts. In the federal system it is used to decide whether drug 
mandatory minimum enhancements apply, whether a non-citizen has 
an aggravated felony and must be deported, and whether certain 
guidelines enhancements apply, among other questions.281 In state 
systems it is used to determine whether a foreign crime counts as a 
“strike,” or as a crime of violence, whether a foreign conviction triggers 
a guideline enhancement, and other questions.282  

 
 278 See Taylor v. United States, 495 U.S. 575, 588–89 (1990); Russell, supra note 27, at 1198–
99. 
 279 Taylor, 495 U.S. at 599–602. 
 280 See Descamps v. United States, 570 U.S. 254, 257–58 (2013); Mathis v. United States, 136 
S. Ct. 2243, 2249 (2016). In deciding which crime applies, courts are limited to looking at only 
the “charging document, written plea agreement, transcript of plea colloquy, and any explicit 
factual finding by the trial judge to which the defendant assented.” Shepard v. United States, 544 
U.S. 13, 16 (2005). 
 281 See, e.g., Descamps, 570 U.S. 254; Mathis, 136 S. Ct. 2243; United States v. Mohamed, 920 
F.3d 94, 101 (1st Cir. 2019); United States v. McCants, 920 F.3d 169, 179–80 (3d Cir. 2019); 
United States v. Martinez-Lopez, 864 F.3d 1034, 1036–37 (9th Cir. 2017). 
 282 See, e.g., People v. Warner, 139 P.3d 475, 552 as modified (Cal. 2006) (“For a prior felony 
conviction from another jurisdiction to support a serious-felony sentence enhancement, the out-
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This method for translating crimes between systems gives rise to 
some strange results. Small variations in how different jurisdictions 
write their criminal laws can make an enormous difference in what 
happens to particular defendants. For example, say that a person is 
charged with a federal mandatory minimum enhancement for being 
convicted of a prior drug felony in the state of Maine. Whether their 
prior crime counts will depend on whether Maine’s drug law is broader 
than the federal law. If federal law criminalizes 400 drugs and Maine 
criminalizes 401, then the laws are not categorical matches and the 
enhancement does not apply.283 And this is true even if the actual drug 
the defendant sold was prohibited in both jurisdictions, e.g., if it was 
heroin. Even the definition of a drug can be overbroad. A recent 
decision of the Ninth Circuit held that methamphetamine convictions 
in California are not predicates for federal drug crime enhancements, 
because California defines methamphetamine as including “optical and 
geometric isomers,” whereas the federal definition only covers “optical 
isomers.”284 Other sources of categorical mismatch include differences 
in the mens rea required for accomplice liability, and differences in the 
age cutoffs for statutory rape.285  

As these examples suggest, the categorical approach is an 
incredibly powerful tool for defense lawyers.286 If a clever lawyer can 
find a minor difference between one jurisdiction’s statute and another’s, 
they can help their client avoid a severe punishment. Not coincidentally, 
the categorical approach has been heavily criticized by judges and 
sentencing commissioners for its arbitrariness. Judge William Pryor, for 
instance, has called for scrapping the categorical approach and 
replacing it with a conduct-based approach.287 And the United States 
 
of-state crime must ‘include all of the elements of any serious felony’ in California.”); People v. 
Gallardo, 407 P.3d 55, 57 (Cal. 2017); State v. Stover, No. A16-0064, 2016 WL 6077109, at *4 
(Minn. Ct. App. 2016); State v. Guarnero, 848 N.W.2d 329 (Wisc. Ct. App. 2014), aff’d, 867 
N.W.2d 400 (Wisc. 2015); State v. Hanton, 623 S.E.2d 600, 604 (N.C. Ct. App. 2006). 
 283 See, e.g., United States v. Graves, 925 F.3d 1036, 1039 (9th Cir. 2019). 
 284 Lorenzo v. Sessions, 902 F.3d 930, 933 (9th Cir. 2018), opinion withdrawn on denial of reh’g 
sub nom. Lorenzo v. Whitaker, 913 F.3d 930 (9th Cir. 2019), and opinion superseded on denial of 
reh’g sub nom. Lorenzo v. Whitaker, 752 F. App’x 482 (9th Cir. 2019). The decision was recently 
de-published, and from what the author understands the government and the defense bar are 
preparing chemistry experts for future litigation to sort out whether “geometric isomers” of meth 
exist. 
 285 See Esquivel-Quintana v. Sessions, 137 S. Ct. 1562, 1568 (2017); United States v. Valdivia-
Flores, 876 F.3d 1201, 1207 (9th Cir. 2017). 
 286 Indeed, some scholars have suggested that it may help dismantle the entire system of prior-
conviction-based deportations. See, e.g., Hong, supra note 30. 
 287 Ovalles v. United States, 905 F.3d 1231, 1253–54 (11th Cir. 2018) (Pryor, J., concurring), 
abrogated by United States v. Davis, 139 S. Ct. 2319 (2019) (“How did we ever reach the point 
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Sentencing Commission recently proposed to change the guidelines so 
that judges use a conduct-based approach, rather than the categorical 
approach, to decide if prior-conviction-based enhancements apply.288 

This criticism of the categorical approach is misplaced.289 As this 
Article has shown, the categorical approach is just the icing on a layer 
cake. Our system for counting priors is arbitrary all the way down - 
beginning with the heuristics drawn from limited information about 
past cases, moving up to the mechanical formulas built upon those 
heuristics, and topped off with the problems of interjurisdictional 
translation for those mechanical formulas. Moving to a conduct-based 
approach for interjurisdictional translation, even if we could get past 
the Sixth Amendment issues, would make our system for counting 
priors only modestly more rational. And, as this Article has shown, 
there would be major practical problems with moving away from the 
categorical approach. If the federal sentencing guidelines were reformed 
to require hearings to prove the conduct underlying past convictions, 
lawyers would need to go to other court systems to order whatever 
transcripts and conviction documents were available. These searches 
would often prove fruitless, because our legal system does not record 
many substantive facts about past crimes.290 The categorical approach, 
or something resembling it, is unavoidable in our system because of 
courts’ inability in most cases to do substantive factfinding. 

V.      THESE FEATURES CREATE A SYSTEM THAT IS MINDLESS, ARBITRARY, 

 
where this Court, sitting en banc, must debate whether a carjacking in which an assailant struck 
a 13-year-old girl in the mouth with a baseball bat and a cohort fired an AK-47 at her family is a 
crime of violence? It’s nuts. And Congress needs to act to end this ongoing judicial charade. I 
join the majority opinion in full, but I write separately to explain why our resolution of this appeal 
forecasts how Congress should address the vexing issue of how to punish violent recidivists under 
laws like the Armed Career Criminal Act: by restoring the traditional role of the jury.”); see also 
Valdivia-Flores, 876 F.3d at 1210 (O’Scannlain, J., specially concurring); United States v. Doctor, 
842 F.3d 306, 312 (4th Cir. 2016) (Wilkinson, J., concurring); United States v. Faust, 853 F.3d 39, 
60 (1st Cir. 2017) (Lynch, J., concurring); United States v. Chapman, 866 F.3d 129, 136 (3d Cir. 
2017) (Jordan, J., concurring); supra note 31. 
 288 See U.S. SENT’G GUIDELINES MANUAL, supra note 57. 
 289 For a more complete defense of the categorical approach, see Amit Jain & Phillip Dane 
Warren, An Ode to the Categorical Approach, 67 UCLA L. REV. DISCOURSE (2020). 
 290 See supra Section III.A; cf. Taylor v. United States, 495 U.S. 575, 601–02 (1990) (“Also, in 
cases where the defendant pleaded guilty, there often is no record of the underlying facts. Even if 
the Government were able to prove those facts, if a guilty plea to a lesser, nonburglary offense 
was the result of a plea bargain, it would seem unfair to impose a sentence enhancement as if the 
defendant had pleaded guilty to burglary.”). 
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AND CRUEL  

In the film Cube, five people wake up in a massive complex shaped 
like a Rubik’s Cube with 17,576 rooms.291 Upon entering some of these 
rooms, they will immediately suffer a gruesome death. The rest of the 
rooms are perfectly safe. As they learn over the course of the film, the 
only way to know which rooms are safe and which are deadly is to 
master a mathematical equation too complex for the ordinary human 
mind. They are left to wonder: why are they in this Cube? What is its 
purpose? What do its designers want with them? 

Our criminal justice system functions like this Cube.292 It is 
inscrutable to the people processed through it, whose fates it decides 
based on variables they do not understand and cannot control. People 
are sorted according to cosmetic details of their past encounters with 
the system—the charges, the announced sentences, the wording of 
statutes—rather than the substance of their past actions. And this 
arbitrary sorting process releases some and holds others, gives some 
misdemeanors and others felonies, locks some up for years with 

 
 291 CUBE (Cube Libre Films 1997). 
 292 The following exchange from the film potentially deepens this analogy: 
Holloway: It’s all the same machine, right? Pentagon, multinational corporations, the police. If 
you do one little job, you build a widget in Saskatoon, and the next thing you know, it’s two miles 
under the desert, the essential component of a death machine. I was right! All along, my whole 
life, I knew it! I told you, Quentin. Nobody’s ever going to call me paranoid again! We’ve gotta 
get out of here and blow the lid off this thing! 
Worth: Holloway, you don’t get it. 
Holloway: Then help me, please. I need to know! 
Worth: This may be hard for you to understand, but there is no conspiracy. Nobody is in charge. 
It, it’s a headless blunder operating under the illusion of a master plan. Can you grasp that? Big 
Brother is not watching you. . . . I mean, somebody might have known sometime before they got 
fired or voted out or sold it, but if this place ever had a purpose, then it got miscommunicated or 
lost in the shuffle. I mean, this is an accident, a forgotten, perpetual public works project. Do you 
think anybody wants to ask questions? All they want is a clear conscience and a fat paycheck. . . . 
Quentin: Why put people in it? 
Worth: Because it’s here. You have to use it, or you admit it’s pointless. 
Quentin: But it is pointless! 
Worth: Quentin, that’s my point. 
Holloway: What have we come to? It’s so much worse than I thought. 
Worth: Not really. Just more pathetic. 
Quentin: You make me sick, Worth. 
Worth: I make me sick too. We’re both part of the system. I drew a box, you walk a beat. It’s like 
you said, Quentin. Just keep your head down, keep it simple, just look at what’s in front of you. 
I mean nobody wants to see the big picture, life’s too complicated. 
Id. 
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mandatory sentences and releases others on probation. Certain 
constellations of prior criminal justice encounters will destroy a person, 
others will spare a person. And the difference can only be explained by 
someone who understands the system’s technical rules and internal 
imperatives. It cannot be explained in terms that are morally coherent, 
or comprehensible to the people being processed. 

Returning to the analysis in Part II, how can this system be 
justified? The only defensible reason for treating someone more 
severely based on their past actions is that these actions reveal 
something meaningful about the person, and that revelation merits 
harsher treatment. Maybe the past actions show that the person is more 
predisposed than others to committing crimes, or that when they do 
commit crimes they have a more culpable state of mind than the 
baseline person. But our system for counting priors does not register 
the substance of past acts. It is an edifice of formal rules built upon 
heuristics drawn from the little information recorded by rap sheets. 
There are three overlapping problems. First there is the heuristics 
problem: the information the system records as crimes and sentences 
represents a small and biased slice of the person’s life, is subject to the 
randomness of the system’s internal processes, and is represented in 
abstract and information-poor data points.293 Then there is the 
mechanical formulas problem: these heuristics are built into rigid and 
arbitrary decision rules.294 Those rules treat certain patterns of 
heuristics harshly, and others lightly, based solely on whether they 
match the formula’s triggering requirements. They focus judges’ 
attention away from the substantive meaning of past events—what 
actually happened, why it happened, whether the past act reflects who 
this person is now—and instead on the technical features of past system 
outputs. And finally, there is the translation problem: the system’s 
information poverty and efficiency imperative force it to focus on the 
formal, surface-level features of convictions from other jurisdictions.295 
This means that certain foreign convictions will be counted, and others 
will not, based on differences in states’ sentencing rules and crime 
definitions. These three problems prevent the system from using 
criminal history to make meaningful judgments about the actual 
person. 

This way of designing the system also makes lawyers incredibly 
important. When the technical details of one’s past cases trigger devices 

 
 293 See supra Section III.C. 
 294 See supra Sections IV.A–B. 
 295 See supra Sections III.D., IV.C. 
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like strikes, guideline enhancements, deportation rules, and mandatory 
minimums, it is vital to have a clever and thorough lawyer who will 
anticipate these consequences. Consider the example of Ms. L that 
opened this Article.296 In order for her court-appointed defense lawyer 
to know that her misdemeanor conviction counted as an aggravated 
felony, the lawyer would have to be well-versed in the details of federal 
immigration law. They would have to know not only what an 
aggravated felony is, but also that a theft offense with a one-year 
sentence qualifies as an aggravated felony, and further that the 
suspended portion of a sentence counts towards the sentence. Such 
knowledge is crucial to correctly advise Ms. L of the consequences of 
her guilty plea.297 Even more importantly, it is necessary for the lawyer 
to be able to negotiate effectively on Ms. L’s behalf, for instance by 
asking for a different charge that will not trigger deportation. This 
requires the lawyer to look beyond the constraints and imperatives of 
the current case and consider what a certain outcome might mean for 
future cases in other systems.298 An effective lawyer is also important in 
the later case, when the consequences of a prior conviction are 
determined. Because the technical features of past cases are so decisive, 
one needs a dedicated lawyer with mastery of the technicalities to look 
for issues. The categorical approach, for example, requires lawyers to 
thoroughly compare the statutes of two jurisdictions to find small 
distinctions. This is complex work. The problem, however, is that our 
system underinvests in criminal defense lawyers. The majority of 
criminal defendants are given court-appointed lawyers, and these are 
often underfunded, complacent, or both.299 And, even more 
distressingly, the immigration system does not even provide lawyers for 
defendants in deportation proceedings.300 This means that the highly 
technical problems that arise in immigration law—e.g., whether a prior 
conviction counts as an aggravated felony or crime involving moral 

 
 296 See supra notes 2–8 and accompanying text. 
 297 See Padilla v. Kentucky, 559 U.S. 356 (2010). 
 298 By extension, this way of organizing the system also empowers prosecutors. Prosecutors 
can decide to charge a strike, an aggravated felony, or some other crime carrying enormous 
downstream consequences in future cases. This makes it important that prosecutors use their 
charging discretion in morally responsible ways. See generally Eric S. Fish, Against Adversary 
Prosecution, 103 IOWA L. REV. 1419 (2018). This is an especially important concern because the 
prosecutor has unequal bargaining power—they can, for example, entice an in-custody defendant 
suffering from presentist bias to plead to a strike by offering them a time-served sentence. Cf. 
Bibas, supra note 156. 
 299 See Eve Brensike Primus, Defense Counsel and Public Defense, in 3 REFORMING CRIMINAL 
JUSTICE: PRETRIAL AND TRIAL PROCESSES 121 (Erik Luna ed., 2017). 
 300 See EAGLY & SHAFER, supra note 120, at 5. 
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turpitude under the categorical approach—will be resolved without a 
lawyer helping the deportee. One could not imagine a more absurd 
system. People who usually have no legal training and often do not 
speak English are deported according to rules so arcane they confuse 
most lawyers, and are given no lawyer to assist them in understanding 
or using those rules.301 

Our system’s method for counting prior convictions also acts as a 
force multiplier for racial discrimination.302 It renders the discretionary 
choices of past government actors decisive for how a person is 
processed in future cases. And, in the criminal justice system, discretion 
predictably works against minority groups. This includes choices of 
where to police, whom to arrest, what charges to bring, whether to set 
bond, what plea bargain terms to offer, what sentence to impose, and 
how many defense resources to commit.303 Such systemic 
discrimination means that arrests, convictions, and penalties are 
unevenly distributed by race. And the reliance on heuristics and 
mechanical formulas compounds this problem, because it means we 
exact harsher penalties on people with more past arrests and 
convictions. Sentencing guideline systems are particularly bad in this 
regard, because they increase the current sentence based simply on the 
number of convictions. This emphasis on counting past cases means 
that the groups who are policed more will also be punished more. 

Our system for counting priors is frightening for a further reason: 
it raises the specter of a criminal justice system that eliminates human 
moral judgment altogether.304 Systems built around mechanical 
formulas do not necessarily require human intervention. Indeed, the 
guidelines used in many jurisdictions for bond determinations, parole 
release decisions, and sentencing permit judges to absent themselves 
from the decision-making process if they so choose. They can simply 

 
 301 The author has reviewed dozens of deportation proceedings in his work as a public 
defender, and they do not inspire confidence in the immigration system. Immigration judges 
commonly mischaracterize crimes as deportable offenses when they are not, mistakenly treat 
arrests and dismissals as convictions, and misadvise immigrants about their rights. And the 
people processed in these proceedings rarely have a lawyer to help them. 
 302 See RICHARD S. FRASE, JULIAN V. ROBERTS, & RHYS HESTER, PAYING FOR THE PAST: THE 
CASE AGAINST PRIOR RECORD SENTENCE ENHANCEMENTS 128–51 (2019). 
 303 See Roberts, supra note 150, at 585–86; NATAPOFF, supra note 29, at 151–57; Richardson 
& Goff, supra note 153; Sandra G. Mayson & Megan T. Stevenson, Misdemeanors by the Numbers, 
61 B.C. L. REV. 971 (2020); Rehavi & Starr, supra note 157. 
 304 Cf. STEPHANOS BIBAS, THE MACHINERY OF CRIMINAL JUSTICE 109–27 (2012) (arguing that 
the justice system has replaced substantive moral judgments with the efficiency demands of case-
processing machinery); Andrea Roth, Trial by Machine, 104 GEO. L.J. 1245 (2016) (discussing 
the mechanization of criminal justice processes). 
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impose the outcome that the guidelines spit out. With such automation, 
there is a risk of our criminal justice institutions becoming self-
reproducing systems that are closed off from any underlying moral 
justifications, and that operate only according to their own 
administrative logic.305 Human beings like prosecutors and judges may 
still technically run the system, but the established case-processing 
machinery colonizes their intuitions about proper punishment.306 This 
creates a closed loop where human moral norms provide no check. We 
defer to the machine. It is larger than any of us, and its outputs dictate 
our intuitions about what should be done. Mechanical formulas like 
guidelines, bail formulas, and mandatory sentencing enhancements 
facilitate such mindlessness.307 They can render moral judgments 
obsolete by turning human beings into case-processing robots. 

Our legal system has built this case-processing machinery so that 
it can efficiently make use of people’s criminal history. This machinery 
worsens the system’s racism, creates irrational and unjust results, and 
fails to justify the use of criminal history in the first place. We should 
strive to do better. 

VI.      DIRECTIONS FOR REFORM 

A.      Leveling Up or Leveling Down 

There are two ways to resolve the paradox of criminal history. One 
is to increase the amount of information our system has about past 
criminal convictions, and take that information into account in new 
cases. The other is to decline to use criminal history when processing 
new cases. Both of these resolutions would solve the basic 
contradiction—that criminal history is all-important, but that very little 
is known about it. Leveling up by providing more information would 
create a system where the use of criminal history can be theoretically 
justified, because it reveals meaningful facts about the person. Leveling 

 
 305 Cf. Niklas Luhmann, Law as a Social System, 83 NW. U. L. REV. 136 (1989). 
 306 Cf. Robert M. Cover, The Supreme Court, 1982 Term—Foreword: Nomos and Narrative, 
97 HARV. L. REV. 4 (1983) (arguing that existing legal institutions help to define our normative 
world); HARCOURT, supra note 28, at 173–92 (arguing that actuarial techniques have distorted 
human moral intuitions about just punishment); Starr, supra note 262, at 865–70 (showing that 
judges defer to risk-prediction instruments). 
 307 For discussion of cognitive anchoring in sentencing, see Mark W. Bennett, Confronting 
Cognitive “Anchoring Effect” and “Blind Spot” Biases in Federal Sentencing: A Modest Solution for 
Reforming a Fundamental Flaw, 104 J. CRIM. L. & CRIMINOLOGY 489 (2014). 
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down by avoiding criminal history would circumvent the issue 
altogether. Each resolution presents its own challenges. 

If we are going to generate more substantive facts about past 
crimes, we need to find a point in the system where that information 
can be established and recorded. The difficulty is that, as explained 
above, the American criminal legal system is designed for rapid pleas 
and defense waivers rather than for substantive fact-finding.308 Likely 
the lowest-cost option would be to make police reports more easily 
available, for example by uploading the texts of police reports to a 
criminal history repository. The problem with this approach is that 
police reports are not subjected to the adversary process—they are 
summaries written by police officers to justify an arrest, and have not 
been challenged by the defendant or adopted as facts by a court.309 They 
should not, therefore, become future courts’ official account of what 
happened.  

There are a number of stages in the adjudication process itself 
where such information could be generated. Here are a few possibilities. 
First, we could require a contested preliminary hearing in every case, 
where the government would bring in its witnesses to testify (and be 
cross-examined) concerning the evidence against the defendant.310 
Second, we could require the production of detailed presentence reports 
in every case, give the defendant the opportunity to challenge the facts 
in those presentence reports, and then make those reports available to 
future courts through a searchable database. Third, we could require a 
more detailed guilty plea colloquy that gets into specific facts 
concerning the crime, and then have the court publish a summary of 
the facts as determined at the plea.311 Fourth, in order to generate more 
specific information about how much time a person served in custody, 
we could have prison facilities enter release dates into RAP sheet 
databases.312 This is not an exhaustive list of ideas. But it does provide a 
starting point, should the designers of our criminal legal system decide 
to invest in generating and preserving information about past cases. 
Such leveling-up solutions are, of course, expensive. They would 

 
 308 See supra Section III.A. 
 309 See Shepard v. United States, 544 U.S. 13, 25 (2005). 
 310 See, e.g., FED. R. CRIM. P. 5.1. 
 311 One difficulty with having the facts generated at the plea colloquy is that a guilty plea is 
not an adversary hearing. The only facts that will be established are those that the defendant is 
willing to admit, or perhaps those that the prosecutor and judge care enough about to negotiate 
for. 
 312 Currently, RAP sheets only provide information about the nominal sentence, not the 
sentence actually served. 
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require that our legal system actually engage in fact-finding. This would 
necessarily slow down the rapid-fire case processing machinery that our 
system relies on to convict so many people every year.313 And 
furthermore, a leveling-up solution would also require that we develop 
information systems capable of sharing substantive facts about past 
cases across time and space.314 This would necessitate a significant 
investment of resources, as well as coordination between jurisdictions.  

The other way out of the paradox is not to use criminal history. 
One could imagine a criminal legal system where a person is convicted 
of a crime, and then receives a punishment based only on the facts of 
that crime. In such a system, the “criminal history score” on the X-axis 
of sentencing guidelines charts would be removed, and recidivist 
enhancements like “strikes” and “aggravated felonies” would be 
repealed. A system of this sort is quite plausible, potentially even 
desirable. It has been defended by numerous philosophers and criminal 
law theorists.315 It would not serve the actuarial function of using past 
crimes to predict future crimes, and assigning punishment based on 
that prediction.316 Instead, it would simply punish the current crime. 
Whatever other benefits this would have, it would be more honest than 
the current system. It would represent a frank recognition that we are 
unwilling to invest the resources necessary to adequately learn about 
what happened in past cases. And since our information about past 
crimes is so poor, we cannot justify relying on it in future cases.  

 
 313 It is worth emphasizing here that our system has chosen to invest massive sums in policing 
and corrections over the last several decades, without adding parallel investments to our 
adjudicative institutions. This is what Don Dripps has labeled the “steroid era” of criminal justice. 
See Donald A. Dripps, Guilt, Innocence, and Due Process of Plea Bargaining, 57 WM. & MARY L. 
REV. 1343, 1350–52 (2016). 
 314 One consequence of building such information systems might be that it would be difficult 
to keep substantive information about past convictions confined within the criminal legal system. 
Many different public and private institutions use criminal history information to make decisions 
about a person, including schools, professional licensing boards, housing associations, child 
protective services agencies, and many more. If factually rich accounts of past crimes were more 
easily available in the legal system, this would open up a set of further ethical and logistical 
problems concerning what other institutions we want to have that information, as well as how 
we keep that information confined to the criminal legal system. For an accounting of civil 
collateral consequences, see generally Chin, supra note 26. 
 315 See generally, Fletcher, supra note 79; SINGER, supra note 79; FRASE ET AL., supra note 302. 
 316 It would also likely be difficult to build political support for diversion programs and other 
alternatives to incarceration in a system where we could not distinguish people with criminal 
history from people with no criminal history. 
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B.      Introducing Discretion 

 There is also a second way to mitigate the problems with the 
current system: give judges more discretion over how to weigh criminal 
history. Increasing judicial discretion is, indeed, a necessary component 
of a leveling-up strategy. If mechanical formulas remained in place, 
there would be no point in providing more information about past 
convictions. Rich factual details can only be weighed if judges are given 
the authority to weigh them. On the other hand, increasing judicial 
discretion can mitigate the problems of the current system even if we 
do not pursue a leveling-up strategy. If a judge is given discretion over 
how much weight to give a prior conviction, they can at least take into 
consideration their uncertainty about what actually happened. Judges 
can even, in cases where a past conviction matters a lot, instruct the 
parties to provide more substantive information (e.g., finding police 
reports, transcripts, presentence reports, or witnesses). Presently, 
increasing discretion without providing more information seems to be 
a popular model of reform.317 This makes some sense—it requires less 
resources than a leveling-up approach, and is more politically palatable 
than a leveling-down approach. 
 There is a familiar debate in legal theory over the relative merits of 
rules and standards.318 Rules have certain advantages: they are easier to 
administer, provide better notice, and impose uniformity between 
decisionmakers. Standards also have advantages: they let judges take 
more factors into account, and mitigate the problems of under- and 
over-inclusiveness. As a reform strategy, increasing judicial discretion 
involves replacing rules with standards. Rules certainly have an 
important place in criminal law—for example, in defining the scope of 
criminal conduct.319 But this Article has shown that there are significant 
problems with using rules to count criminal history. In this context, 
rules are uniquely harsh, complex, and arbitrary.320 Admittedly, moving 
from a rules-based system to a discretionary system replaces one form 
of arbitrariness with another. In a rules-based system, the result turns 

 
 317 The First Step Act and Proposition 36 in California are both examples. See supra Section 
IV.A. 
 318  See, e.g., Kaplow, supra note 195; Cass R. Sunstein, Problems with Rules, 83 CALIF. L. REV. 
953 (1995). 
 319 One can easily see how, if the elements of crimes were determined through a standards-
based approach, this would license government abuse. See, e.g., Dana Giovannetti, The Principle 
of Analogy in Sino-Soviet Criminal Laws, 8 DALHOUSIE L.J. 382 (1984) (discussing the “principle 
of analogy” in communist legal systems, whereby criminal punishment could be imposed even if 
a defined crime had not been violated). 
 320 See supra Part V. 
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on the superficial features of your prior encounters with criminal 
courts. In a discretionary system, the result turns on the substantive 
views of the judge you happen to draw. But the latter system has two 
features that recommend it as a model for reform. First, it bases 
decisions on human moral judgments rather than the outputs of a 
thoughtless machine. This places an important outer limit on unjust 
punishment, because an actual human being has to decide that the 
punishment is merited. Second, individual judges can coordinate their 
decisions through guidelines, courthouse norms, appellate review, and 
other mechanisms.321 This at least mitigates the randomness of 
variation between judges. 

C.      Proposals Within the Current Structure 

A further option is to live with the paradox, and to maintain an 
information-poor bureaucracy that relies on criminal history. If this is 
the option we pursue, there are a number of limited reforms that could 
mitigate the system’s defects. Three are explored here. This is by no 
means an exhaustive list. 

1.      Eliminate “Time Served” Sentences 

In the near-universal custom of American criminal courts, when a 
person receives a sentence that means they will not serve any more time 
in custody, that sentence is announced as “time served.” This means 
that the pronounced sentence includes all of the time that the defendant 
has already spent in jail, and no additional time. This custom inflates 
the length of many sentences, because any number of different events 
can extend the interval of time between an arrest and a sentencing 
hearing. A person might be sent to the hospital for a period of time 
while in custody. They might have an unusually slow defense lawyer.322 
The court may be overloaded with cases. They may end up fighting the 
case for a period of time before they plead guilty. They may need to wait 
on evidence from the government. There may be a natural disaster: in 
the aftermath of Hurricane Katrina in New Orleans, about 8,000 people 
remained in custody months past the dates they should have been 

 
 321 See, e.g., Eric S. Fish, Sentencing and Interbranch Dialogue, 105 J. CRIM. L. & CRIMINOLOGY 
549 (2015). 
 322 Some publicly appointed defense lawyers are paid by the hour, which can create an 
incentive problem if it is in the client’s best interest to end the case quickly. 
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released because the entire legal system collapsed.323 Court appearances 
have similarly been suspended across the country during the 2020 
coronavirus pandemic. Some people even fight a case for years, beat the 
more serious charge, and then plead guilty to a lesser charge.324 The 
problem with imposing a “time served” sentence in these kinds of cases 
is that the rap sheet then registers the amount of time the person was in 
custody, and that amount of time is used in future cases as a heuristic 
for the seriousness of the crime. This is unfairly inflationary. If the 
amount of time the person deserved to serve is shorter than the amount 
of time they actually served, then the signal will be too high in future 
cases.325 This is especially unfair in situations where serious 
consequences attach to the heuristic of a past sentence length. To 
remedy this problem, courts should announce the sentence that is 
deserved at the sentencing hearing, rather than imposing the amount of 
time the person has served in custody.326 

2.      Expand Opportunities to Challenge or Revise Past Convictions 

If our system is going to decide people’s fates based on cosmetic 
features of their past cases, it should allow them to revisit, and possibly 
correct, those features. The actors deciding what happens with a case in 
Time 1 generally focus only on that case. They often do not anticipate 
the downstream consequences for a case in Time 2. But minor 
differences in the charge or sentence in Time 1 can cause immense harm 
to the defendant in Time 2, through a mandatory minimum sentence 
or deportation. Such consequences may never have been predicted or 
intended by the actors in Time 1, and those actors may wish to prevent 
the consequences, if given the opportunity. Because of this problem, 
there should be more robust opportunities to revise what happened in 
 
 323 See Brandon L. Garrett & Tania Tetlow, Criminal Justice Collapse: The Constitution After 
Hurricane Katrina, 56 DUKE L.J. 127 (2006). 
 324 See, e.g., Michele Forehand, Death Row Inmate Gets New Trial, Pleads Guilty, and Will Be 
Released On Time Served for 2001 Murder, DOTHAN EAGLE (June 17, 2019), 
https://dothaneagle.com/news/crime_court/death-row-inmate-gets-new-trial-pleads-guilty-
and-will-be-released-on-time-served/article_4b537f36-9139-11e9-8440-5317ca088bc4.html 
[https://perma.cc/3YWC-AXYL]. 
 325 Although, this is a difficult argument to make to a judge at a sentencing hearing because 
you are raising the possibility of this person being charged with a future crime. 
 326 There is a caveat to this proposal, which is that if a person is sentenced to probation in 
some jurisdictions, there is an overall limit on the amount of time they can serve for probation 
violations. In other words, they can max out of probation. And the sentence for the initial crime 
can count towards this maximum. A person should certainly not be denied custody credits in 
those situations. I owe this observation to Chesa Boudin. 
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Time 1 after the fact. If the court that heard the case in Time 1 is willing 
to retroactively expunge the conviction, or to reclassify it as a 
misdemeanor or some other charge that avoids triggering a mechanical 
formula, the court in Time 2 should accept this change and alter its 
decision accordingly.327 For example, say that a person received a 16-
month indeterminate sentence in state court at Time 1, and it was 
understood that they would only serve 8 months of this sentence. Now, 
say in Time 2 they are charged with a federal drug crime, and they 
cannot get under the 10-year mandatory minimum through the “safety 
valve” exception because their prior sentence is longer than 13 
months.328 In these circumstances, they should be able to go back to 
state court and ask that the sentence be reclassified as an 8-month 
sentence. And the federal court should then grant the person safety 
valve. Generally, our system does not allow this kind of thing.329 But, it 
should.  

Analogous principles should also apply on direct appeal. For 
instance, under the mootness doctrine, a defendant may not be able to 
challenge the length of their sentence if that sentence has already been 
served when the appeal is decided.330 But, just like the fact of a 
conviction, the length of a sentence can have enormous consequences 
for a person in future cases. People should therefore be able to appeal 
sentences that are too long, and get those sentences retroactively 
shortened, even if they have already been served. 

 
 327 See, e.g., Lew Jan Olowski, Bending the Law to Avoid Deporting Criminals, WALL ST. J. (July 
25, 2019, 6:41 PM), https://www.wsj.com/articles/bending-the-law-to-avoid-deporting-
criminals-11564094460 [https://perma.cc/P25C-5TYS]. 
 328 18 U.S.C. § 3553(f)(1). 
 329 See, e.g., United States v. Sanders, 909 F.3d 895, 900 (7th Cir. 2018) (affirming application 
of mandatory minimum sentence for prior drug felony, even though the state court had 
subsequently reclassified the prior conviction as a misdemeanor); United States v. Diaz, 838 F.3d 
968, 975 (9th Cir. 2016) (federal sentencing guidelines enhancement for a prior drug felony 
applies, even though that felony was reduced to a misdemeanor); United States v. Yepez, 704 F.3d 
1087, 1091 (9th Cir. 2012) (defendant could not qualify for safety valve by retroactively 
terminating probation nunc pro tunc); In re Velasquez-Rios, 27 I&N Dec. 470, 473 (B.I.A. 2018) 
(rejecting retroactive application of California Penal Code § 18.5(a), which reduced the 
immigration consequences of California misdemeanors). 
 330 See, e.g., United States v. Palomba, 182 F.3d 1121, 1123 (9th Cir. 1999); Spencer v. Kemna, 
523 U.S. 1, 18 (1998). 
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3.      Anticipate Federal Immigration Consequences 

The federal immigration system depends on information from 
state criminal justice systems to deport people.331 The actors who run 
state criminal justice systems must, therefore, responsibly anticipate the 
immigration consequences of their choices. This begins with 
legislatures. Small differences in the wording of state criminal laws can 
decide whether they match with federal categories of deportable 
offenses, like “aggravated felonies” or “crimes involving moral 
turpitude.” Legislatures can, thus, strategically write their laws to 
protect people from deportation. For example, in 2011 the Washington 
legislature fixed the problem that inspired the example of Ms. L at the 
beginning of this Article. It did so by reducing the maximum sentence 
of all misdemeanors in Washington to 364 days.332 With that change, a 
misdemeanor will not qualify as an aggravated felony or a crime of 
moral turpitude because there is no way to impose a sentence of one 
year or more.333 Nevada, California, and Utah have all enacted similar 
laws limiting misdemeanors to 364 days, also intending to prevent 
misdemeanor defendants from suffering deportation.334 States could 
make other crimes non-deportable by taking advantage of the 
categorical approach. They could do so by defining their criminal laws 
as slightly broader than the relevant federal equivalents.335  

It is also crucial that lawyers working in state criminal justice 
systems understand the immigration consequences of various state 
laws. Because state criminal convictions decide whether or not a person 
is deported, state court systems operate as de facto immigration 
courts.336 And state prosecutors are the most powerful actors in these 
courts, since they decide whether immigration-safe charges will be 
brought. State prosecutors should use this power to protect defendants 
 
 331 See Cristina M. Rodriguez, Toward Détente in Immigration Federalism, 30 J.L. & POL. 505, 
506 (2015). 
 332 WASH. REV. CODE § 9A.20.021(2); see also An Act Relating to Reducing Maximum 
Sentences for Gross Misdemeanors by One Day: Hearing on SB 5168 Before the S. Comm. on the 
Judiciary, supra note 2 (testimony of John Schochet, Seattle City Att’y Off.); Pihl supra note 9. 
 333 See, e.g., 8 U.S.C. § 1101(a)(43)(G); 8 U.S.C. § 1227(a)(2)(A)(i). 
 334 Jason Stevenson & Marina Lowe, Utah Passed a Law to Protect Noncitizens from Automatic 
Deportation, ACLU: SPEAK FREELY (Apr. 9, 2019, 3:45 PM) https://www.aclu.org/blog/
immigrants-rights/deportation-and-due-process/utah-passed-law-protect-noncitizens-
automatic [https://perma.cc/N98L-CU24]. 
 335 For further discussion of strategies of state resistance to federal immigration law, see 
Trevor George Gardner, Right at Home: Modeling Sub-Federal Resistance as Criminal Justice 
Reform, 46 FLA. ST. U. L. REV. 527 (2019). 
 336 See Stephen Lee, De Facto Immigration Courts, 101 CALIF. L. REV. 553 (2013). 
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from deportation in cases where that would be an unjust outcome. 
Defense lawyers also have an obligation to know the immigration 
consequences of various charges, and to inform defendants of such.337 
This can be quite a complicated task. State public defender systems 
should employ immigration lawyers who can provide detailed advice 
on the probable immigration consequences of various charges and plea 
offers. They should also develop widely accessible practice advisories 
for each state explaining how certain criminal charges could affect a 
person in the immigration system.338 

CONCLUSION 

Our criminal and immigration systems place enormous weight on 
past crimes but know little about them. This is because our courts are 
not designed to make rich factual records containing the details of past 
crimes. They are instead designed to facilitate a rapid and information-
poor plea-bargaining process. To build a system that preserved and 
made use of substantive information about past crimes would take 
significant resources. But the system is overloaded. There are nearly 2.3 
million people incarcerated in the United States.339 To lock up that 
many people requires efficient case-processing machinery. Our 
criminal justice system has too few employees, too little resources, and 
far too much volume to give substantive consideration to most cases. So 
instead of investigating a defendant’s past crimes, we rely on a byzantine 
system of mandatory penalties keyed to heuristics drawn from 
computerized rap sheets. This machinery lets us use criminal history to 
process and punish people efficiently, with a minimum amount of 
thought. 

 

 
 337 Padilla v. Kentucky, 559 U.S. 356 (2010). 
 338 See, e.g., IMMIGRANT LEGAL RES. CTR., QUICK REFERENCE CHART FOR DETERMINING KEY 
IMMIGRATION CONSEQUENCES OF SELECTED CALIFORNIA OFFENSES (2016), https://www.ilrc.org/
sites/default/files/resources/california_chart_jan_2016-v2.pdf [https://perma.cc/RPK6-Y2RG]. 
 339 Wendy Sawyer & Peter Wagner, Mass Incarceration: The Whole Pie 2019, PRISON POL’Y 
INITIATIVE (Mar. 19, 2019), https://www.prisonpolicy.org/reports/pie2019.html 
[https://perma.cc/4K9T-7ERS]. 


	Table of Contents
	Introduction
	I.      Prior Convictions Matter Pervasively in the Criminal and Immigration Systems
	II.      Why Should Past Crimes Matter?
	III.      Why the System Relies on Heuristics
	A.      Substantive Information About Past Crimes Is Difficult to Obtain
	B.      Law Enforcement Rap Sheets Are the Main Source of Information
	C.      The System Relies on Heuristics About Past Convictions
	D.      The Problem of Translation

	IV.      From Heuristics to Mechanical Formulas
	A.      Legislative Mechanization—Strikes, Mandatory Minimums, and Other Typologies of Crime
	B.      Sentencing Guidelines—The Triumph of Counting
	C.      Translation Without Discretion—The Categorical Approach and Fitting Priors into Boxes

	V.      These Features Create a System that Is Mindless, Arbitrary, and Cruel
	VI.      Directions for Reform
	A.      Leveling Up or Leveling Down
	B.      Introducing Discretion
	C.      Proposals Within the Current Structure
	1.      Eliminate “Time Served” Sentences
	2.      Expand Opportunities to Challenge or Revise Past Convictions
	3.      Anticipate Federal Immigration Consequences


	Conclusion

