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Municipal zoning, shockingly, may be the most consequential regulatory
program in the United States. This Article develops metrics for measuring the extent
to which a locality’s zoning practices are exclusionary, that is, limit construction of
least-cost housing. It applies the metrics to actual zoning ordinances and zoning
maps, materials that legal scholars have seldom closely appraised. The
municipalities chosen for study lie in three metropolitan areas, the ones listed in the
Article’s title. Of the three, zoning in Greater Austin, one of the fastest growing
metropolitan areas in the United States, is—to no one’s surprise—the most
conducive to housing development. Austin suburbs have less large-lot zoning, more
small-lot zoning, and fewer restrictions on the construction of multifamily housing.
Housing prices in Silicon Valley, currently by far the highest in the United States,
were only slightly above the national median in 1970. The extreme escalation of
Silicon Valley housing prices has stemmed in significant part from its suburbs’
multifaceted efforts, after 1970, to limit further densification. Some towns in Greater
New Haven, by contrast, adopted exclusionary policies as early as the 1930s. These
towns’ enactments have distorted the region’s urban form and reduced its
agglomeration efficiencies but had little effect on housing prices.
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The final parts of this Article are more overtly normative. They present the
case for boosting permitted residential densities in urban areas of the United States.
To counter neighborhood NIMBYism, state legislatures should either preempt local
discretion over what can be built or reward localities that allow denser housing.
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INTRODUCTION

Joseph Eichler did as much as anyone to make life in California
affordable. In the 1950s, Eichler was the preeminent builder of tract
houses in what was then called the Mid-Peninsula, the region a few
dozen miles south of San Francisco. During that decade, the City of Palo
Alto, a suburb at the epicenter of the region, approved a dozen Eichler
subdivisions in its southern section. Eichler erected houses that were
Modernist in design, yet modest in both floor and lot area.! In 1952, his
company sold these houses for around $16,000 ($160,000 in 2020
dollars).2 Steve Wozniak, who co-founded Apple with Steve Jobs, would
grow up in an Eichler in Sunnyvale, two suburbs south of Palo Alto.3
Despite the draw of the Bay Area’s mild Mediterranean climate, in 1970,
house prices in the Palo Alto area exceeded national prices by only
around twenty percent.

As the 1970s progressed, the Mid-Peninsula region increasingly
came to be known as Silicon Valley and evolved into a magnet for
national and international talent in the field of information technology.

1 In an Eichler subdivision in south Palo Alto, a house’s total floor area, excluding the open
carport, seldom exceeded 1,800 square feet, and lot sizes mostly ranged from 6,000 to 8,000
square feet.

2 See S.F. EXAM'R, Dec. 13, 1952, at 30 (advertising houses in Eichler’s Fairmeadow project
in south Palo Alto at prices between $15,300 and $17,500). I used CPI-U as the price deflator.

3 The Unique Story Behind Silicon Valley’s Most Popular Modern Homes, ATRIA REAL
ESTATE, https://www.erdalteam.com/Neighborhoods/Eichler-Homes/About-Eichler-Homes
[https://perma.cc/S993-YTJ6].

4 Robert C. Ellickson, The Effect of Growth Controls on Housing Prices on the San Francisco
Peninsula, 4 STAN. ENV’T. L. ANN. 3, 5-8 (1982).
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This surge in demand did not, however, generate major increases in
population. During the 1950s and 1960s, the population of Silicon
Valley had tripled, a rate of growth faster than California’s, whose
population had merely doubled. Between 1970 and 2010, by contrast,
Silicon Valley grew at less than half the rate that California did and also
substantially lagged behind the United States as a whole.5 The itch to
live in Silicon Valley instead produced astronomic housing prices, by
far the highest in the nation. In 2020, the value of an Eichler tract house
in the Fairmeadow neighborhood of south Palo Alto was $2.6 million,
ten times the median nationwide.s

I seek to advance understanding of these events. Municipal zoning
practices, a topic of underappreciated importance, is my central focus.
Many scholars and members of the media emphasize questions of
national policy, issues with the greatest mass appeal. This bias neglects,
however, what is arguably the most consequential regulatory program
in the United States. In the early twentieth century, Los Angeles and
New York City were the first U.S. cities to adopt zoning, an import
pioneered in Frankfurt, Germany.” A city’s zoning ordinance divides its
territory into a number of mapped districts and varies from zone to
zone regulations on the use of land. By the late 2010s, perhaps as many
as fifteen thousand local governments in the United States had adopted
zoning ordinances.s Many also apply complementary tools of land use
control, such as regulations that govern the subdivision of land and the
preservation of buildings and neighborhoods of historic value.

It is hardly news that many localities’ zoning policies, especially in
the Northeast and along the West Coast, have been exclusionary.® As
this Article amply documents, a zoning ordinance commonly imposes
stiff minimum-area requirements for house lots and draconian
constraints on the siting of apartment buildings. These measures can

5 Between 1970 and 2010, the populations of the fifteen cities in Silicon Valley depicted in
Figure 1, infra p. 1638, increased by 39%. California’s population increased by 87% and the
nation’s by 52%.

6 On November 13, 2020, the Zillow Home Value Index placed the median price of a
Fairmeadow house at $2.6 million and a house in all of Palo Alto at $3.1 million. The index’s
national figure was $260,000. See United States Home Values, ZILLOW, https://www.zillow.com/
home-values [https://perma.cc/XV3N-2YXF].

7 EMILY TALEN, CITY RULES: HOW REGULATIONS AFFECT URBAN FORM 22-36 (2012).

8 In 2012, the Census Bureau tallied 35,879 general-purpose local governments in the United
States. A national survey in 1968 reported 9,595 localities with zoning ordinances. NAT’L
COMM’N ON URBAN PROBLEMS, BUILDING THE AMERICAN CITY 208 (1969); see also infra note 35.

9 Lawrence Sager warrants credit for cementing the popularity of this apt adjective in the
legal literature. See Lawrence Gene Sager, Tight Little Islands: Exclusionary Zoning, Equal
Protection, and the Indigent, 21 STAN. L. REV. 767, 767 (1969).
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suppress housing production and jack up housing prices.lo Silicon
Valley’s sky-high prices are due to not only the area’s challenging
terrain and the intensity of demand to live there but also its suburbs’
restrictions on development.!1

In this work, I depict the zoning policies of a total of thirty-seven
suburbs and four other localities that comprise the suburban regions of
three specific metropolitan areas.2 One region is Silicon Valley, home
of the central offices of Apple, Facebook, Google, and countless other
high-tech companies. The second, and sole Frostbelt representative, is
Greater New Haven, Connecticut. The final member of the trio is
metropolitan Austin, Texas, or more precisely the relatively wealthy
northwestern portion of that metro.13 Each of these three metros is the
home of a major research university, a feature that enhances their
familiarity to scholars.

In 1880, the New Haven area was vastly more populous than the
other two metros.! That was then. Especially since 1950, Silicon Valley
and Austin have emerged as superstar metros and have far eclipsed New
Haven. During the 2010s, the New Haven area, for the first time in

10 In a market where demand is not perfectly elastic, standard economic theory holds that an
increase in supply reduces the prevailing price. Critics of this conventional theory have imagined
that, in some contexts, the construction of housing at a given location would itself induce new
demand by signaling that the location was hot. Few housing specialists agree. See, e.g., Vicki Been,
Ingrid Gould Ellen & Katherine O’Regan, Supply Skepticism: Housing Supply and Affordability,
29 HOUS. POL’Y DEBATE 25 (2019) (asserting most evidence indicates that greater housing
production would dampen increases in prices); Evan Mast, The Effect of New Market-Rate
Housing Construction on the Low-Income Housing Market, W.E. UPJOHN INST. (July 2019),
https://research.upjohn.org/cgi/viewcontent.cgi?article=1012&context=up_policybriefs
[https://perma.cc/7L6U-2649] (finding production of higher-priced housing tends to free up
housing in lower-cost markets).

11 See Edward L. Glaeser, Joseph Gyourko & Raven Saks, Why Is Manhattan So Expensive?
Regulation and the Rise in Housing Prices, 48 ].L. & ECON. 331, 359 (2005) (finding that, in 1999,
the “zoning tax” on the production of single-family houses was higher in San Jose and San
Francisco than in any of the other nineteen metros analyzed).

12 The lightest portions of Figures 1, 3 & 4, infra pp. 1638, 1650 & 1667, indicate the areas
where zoning practices were studied. They include thirty-seven suburban municipalities in their
entirety. Of these, fifteen are in Silicon Valley, fourteen in Greater New Haven, and eight in
Greater Austin. My data for Silicon Valley, in most instances, also include unincorporated
portions of San Mateo and Santa Clara Counties and two neighborhoods of the City of San Jose
(North San Jose and West San Jose). I also examined zoning practices in the northwestern portion
of the City of Austin.

13 An alternative research strategy would have involved the random selection of forty-one
suburbs nationwide. Concentration on zoning practices in three specific urban regions, however,
had several advantages. It revealed, for example, the critical influence of the state statutes
governing the incorporation of cities and cities’ powers of annexation. See infra text
accompanying notes 209-30. Moreover, it enabled deeper inquiry into issues such as water
supply and racial demography.

14 See infra text accompanying note 129.
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recent history, began to lose population, a sign of tepid housing
demand. Austin sits at the opposite pole. Since 1970, the percentage
increase in the population living near Texas’s capital city has been as
great as that of any metropolitan area in the United States.!s The zoning
policies of localities in these three regions have significantly influenced
these varied outcomes. I demonstrate that the land use policies of
Austin and its suburbs, as most would anticipate, are far more growth-
conducive than those of their counterparts in Silicon Valley and Greater
New Haven. And I provide metrics to quantify these differences.

Zoning controls have benefits as well as costs and unquestionably
tend to be popular with homeowners in established single-family
neighborhoods. In their eyes, zoning restrictions promise to raise home
values, limit traffic congestion, prevent the invasion of obnoxious uses,
and otherwise bring peace of mind in an uncertain and rapidly changing
world.1s But the costs of exclusionary zoning commonly far exceed
those benefits. People flock to urban locations to garner what urban
economists unartfully call “agglomeration efficiencies,” the advantages
of living near others. High-tech migrants to Silicon Valley, for example,
rightly anticipate gains from residing in a more specialized labor market
and having the ability to rub elbows with others like themselves.1?
Exclusionary zoning practices, such as large lot requirements, tend to
decrease urban densities and thus the agglomeration benefits that an
urban area can offer.

Beginning around 2015, several teams of economists, employing
vastly different methodologies, published much-heralded papers
estimating the magnitude of exclusionary zoning’s national burden.1s
Each team agrees that the costs are monumental. Herkenhoff et al. claim
that U.S. labor productivity would be 12.4% higher if U.S. states were to
move halfway toward Texas’s current level of land use regulation.1®

15 See William H. Frey, Population Growth in Metro America Since 1980: Putting the Volatile
2000s in Perspective, BROOKINGS 1, 4 (Mar. 2012), https://www.brookings.edu/wp-content/
uploads/2016/06/0320_population_frey.pdf  [https://perma.cc/SUE3-T53W]  (placing the
population growth rate of Greater Austin in the top six nationally in each of the 1980s, 1990s,
and 2000s).

16 See, e.g., Glaeser et al., supra note 11, at 361-66 (describing potential benefits of land use
regulations, such as preserving views, limiting congestion, and preventing fiscal free-riding);
Stephen Malpezzi, Housing Prices, Externalities, and Regulation in U.S. Metropolitan Areas, 7 J.
HoOUS. RSCH. 209, 210-13 (1996) (reviewing potential negative externalities of housing
development).

17 For ampler discussion, see infra text accompanying notes 289-92.

18 See David Schleicher, Stuck! The Law and Economics of Residential Stagnation, 127 YALE
L.J. 78,102-03 (2017) (summarizing various findings).

19 Kyle F. Herkenhoff, Lee E. Ohanian & Edward C. Prescott, Tarnishing the Golden and
Empire States: Land-Use Restrictions and the U.S. Economic Slowdown, 93 J. MONETARY ECON.
89, 90 (2018).
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Hsieh and Moretti assert that land use regulations reduced U.S. growth
by 36% between 1964 and 2009.20 Albouy and Ehrlich estimate the
welfare loss at 2.3%.21 Ganong and Shoag conclude that restrictive land
use controls have halted the migration of low-skill households from
relatively poor states to relatively wealthy states, thus misallocating the
national labor force and increasing inequality.22

Although exclusionary zoning practices commonly are defended
on environmental grounds, their net environmental effects tend to be
negative.2? Denser living arrangements are more energy-efficient.
Large-lot zoning increases automobile dependence and wastes land
through sprawl.2¢ Each year between 1955 and 1960, about 15,000 more
people migrated from Texas to California than vice versa. By 2006-
2015, the net flow between the two states had reversed, to an annual
flow of 25,000 in Texas’s favor.2s Policies that shift population from
temperate regions of California to sweltering Texas increase the nation’s
carbon footprint.26

For many commentators, however, the greatest cost of
exclusionary zoning is its aggravation of class segregation. Economist
Raj Chetty has found that children under the age of thirteen benefit

20 Chang-Tai Hsieh & Enrico Moretti, Housing Constraints and Spatial Misallocation, 11 AM.
ECON. J.: MACROECONOMICS 1 (2019).

21 David Albouy & Gabriel Ehrlich, Housing Productivity and the Social Cost of Land-Use
Restrictions, 107 J. URB. ECON. 101, 101 (2018).

22 Peter Ganong & Daniel Shoag, Why Has Regional Income Convergence in the U.S.
Declined?, 102 J. URB. ECON. 76 (2017).

23 See Paul Boudreaux, Lotting Large: The Phenomenon of Minimum Lot Size Laws, 68 ME. L.
REV. 1, 12-28 (2016).

24 See William A. Fischel, Does the American Way of Zoning Cause the Suburbs of
Metropolitan Areas to Be Too Spread Out?, in GOVERNANCE AND OPPORTUNITY IN
METROPOLITAN AMERICA 151 (Alan A. Altshuler, William K. Morrill, Harold Wolman & Faith
Mitchell eds., 1999) (answering his question in the affirmative). On the measurement and
incidence of sprawl, see generally Russ Lopez & H. Patricia Hynes, Sprawl in the 1990s:
Measurement, Distribution, and Trends, 38 URB. AFFS. REV. 325 (2003).

Joel Kotkin, one of the most enthusiastic defenders of U.S. patterns of suburban growth,
attributes much of it to consumer demand for single-family detached houses. See, e.g.,
Densification Efforts Like SB50 Are the Wrong Fix to California’s Housing Problem, JOEL KOTKIN
(May 13, 2019), https://joelkotkin.com/densification-efforts-like-sb50-are-the-wrong-fix-to-
californias-housing-problem [https://perma.cc/Y6AH-3T7F]. Kotkin might recognize, however,
more frequently than he does, that zoning regulations substantially constrain what homebuilders
can supply.

25 See State-to-State Migration Flows, U.S. CENSUS BUREAU, https://www.census.gov/topics/
population/migration/guidance/state-to-state-migration-flows.html  [https://perma.cc/ AN89-
H468].

26 See Edward L. Glaeser & Matthew E. Kahn, The Greenness of Cities: Carbon Dioxide
Emissions and Urban Development, 67 ]. URB. ECON. 404 (2010).
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significantly from growing up in a non-poor neighborhood.?”
Exclusionary zoning, although hardly the exclusive cause of residential
segregation by social class, certainly aggravates it. A nation that prizes
equality of opportunity might give high priority to zoning reform.

This Article makes several contributions to the literature on
zoning. Scholars have bemoaned the lack of metrics to quantify the
stringency of local zoning restrictions.2s Part I proposes several metrics
and applies them to the zoning governments in the three regions chosen
for study. The New Haven suburbs are found, for example, to be vastly
the least tolerant of subdivisions of small house lots. Readily replicable
in other contexts, the proposed metrics are in many respects superior
to ones currently in use. The most cited and esteemed is the Wharton
Residential Land Use Regulatory Index.2> Although of unquestioned
value, that index has shortcomings. The questionnaire that the Wharton
team used to identify local practices generated a thirty-eight percent
response rate, and the authors did not check the accuracy of the reports
of the localities that did bother to reply.30

Parts II to IV present detailed profiles of the zoning policies of the
localities in the three selected metros, starting with Silicon Valley and
ending with Austin. These Sections, largely unprecedented in the
literature on land wuse controls, gradually unpeel the onion of
exclusionary zoning. I introduce, in due course, issues such as water
supply, the structure of local government law, and racial demography.
These parts also deepen understanding of the history of zoning in the
United States. Not until 1965 did exclusionary practices have much
effect on housing prices.3t But these practices had taken root decades

27 Raj Chetty, Nathaniel Hendren & Lawrence F. Katz, The Effects of Exposure to Better
Neighborhoods on Children: New Evidence from the Moving to Opportunity Experiment, 106 AM.
ECON. REV. 855, 859-60 (2016).

28 See, e.g., Joseph Gyourko & Raven Molloy, Regulation and Housing Supply, in 5B
HANDBOOK OF REGIONAL AND URBAN ECONOMICS 1289, 1294, 1298 (Gilles Duranton, J. Vernon
Henderson & William C. Strange eds., 2015); Herkenhoff et al., supra note 19, at 90, 92.

29 Joseph Gyourko, Albert Saiz & Anita Summers, A New Measure of the Local Regulatory
Environment for Housing Markets: The Wharton Residential Land Use Regulatory Index, 45 URB.
STUD. 693 (2008).

30 See id. at 696 (indicating response rate). A reconstituted Wharton team is updating the
study but not remedying the shortcomings just identified. Joseph Gyourko, Jonathan Hartley &
Jacob Krimmel, The Local Residential Land Use Regulatory Environment Across U.S. Housing
Markets: Evidence from a New Wharton Index (Nat’l Bureau of Econ Rsch., Working Paper No.
26573, 2019). In the 2008 Wharton study, 2,649 localities sent in responses. Gyourko et al., supra
note 29, at 696. In the update, the authors report that responses fell to 2,450 but do not indicate
the response rate. Gyourko et al., supra, at 3.

31 See, e.g., William A. Fischel, The Rise of the Homevoters: How the Growth Machine Was
Subverted by OPEC and Earth Day, in EVIDENCE AND INNOVATION IN HOUSING LAW AND
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earlier. Orange, Connecticut and Woodbridge, Connecticut, for
example, were imposing binding large-lot requirements in the 1930s
and, by the 1950s, many other New Haven suburbs had joined the
bandwagon.3?

The final portions of this Article are more overtly normative. Part
V presents the strong, although not airtight, case that the United States
would benefit from having denser urban areas. This work is part of a
larger project that will include an assessment of possible zoning
reforms. The Conclusion presents only summary thoughts. There, I
nominate state legislatures as the key institutions to spearhead change
and suggest how the wealth produced by rezonings for greater density
might be used to transform local zoning politics.

In a companion Article, I emphasize a major finding of my
research into zoning practices.33 Much of urban America is made up of
neighborhoods of detached single-family houses. Once a neighborhood
of detached houses exists, I have induced from a variety of sources that
its residents almost invariably have the political power to use zoning to
freeze land uses within it. At several junctures, I refer to the reality of
this zoning straitjacket.

Current zoning practices impair the capacity of national labor and
real estate markets to respond to changes in market conditions.
Consider Professorville, a Palo Alto neighborhood of mostly single-
family detached houses, perhaps forty percent individually worthy of
historic preservation.3* Professorville is within easy walking distance of

POLICY 13, 14 (Lee Anne Fennell & Benjamin J. Keys eds., 2017) (“[T]he 1970s represented a
sharp break with the past.”); Ganong & Shoag, supra note 22, at 89 (“In 1965, land use was
permissive everywhere . ...”).

32 See infra note 59; see also infra text accompanying note 147. In 1960, Fairfield County,
CT’s various towns were requiring a minimum house lot of at least one acre on 89.0% of their
vacant residentially zoned land. REGIONAL PLAN ASSOC., SPREAD CITY: PROJECTIONS OF
DEVELOPMENT TRENDS AND THE ISSUES THEY POSE: THE TRI-STATE NEW YORK METROPOLITAN
REGION, 1960-1985 40 tbl.10 (Bulletin 100, 1962) [hereinafter SPREAD CITY]; see also Zygmont
v. Plan. & Zoning Comm’n, 210 A.2d 172, 173 (Conn. 1965) (rejecting a landowner’s
constitutional challenge to a four-acre house-lot minimum that the Town of Greenwich had
adopted in 1947 for virtually all of the one-third of town lying north of the Merritt Parkway).

33 Robert C. Ellickson, The Zoning Straitjacket: The Freezing of American Neighborhoods of
Single-Family Houses, 96 IND. L.J. 395 (2021).

34 In this Article, I frequently invoke Professorville as a neighborhood ripe for densification.
Additional information is warranted. In 1979, Palo Alto first applied to the National Register of
Historic Places, a division of the Department of the Interior, for recognition of the Professorville
Historic District. The application proposed a district that comprised about eight square blocks.
The city’s application included a map indicating that buildings of some historical importance
were present on roughly sixty percent of the lots in the proposed district. See U.S. Dep’t of the
Interior, National Register of Historic Places Inventory—Nomination Form (1979),
https://www.cityofpaloalto.org/files/assets/public/planning-amp-development-services/
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downtown Palo Alto and the railroad station that serves it. If
unconstrained by zoning and covenants, a modern-day Joseph Eichler
could plainly profit by buying up contiguous house lots in Professorville
and then redeveloping the site, perhaps for townhouses or a mid-rise
condominium building. But, given the political clout of Not-In-My-
Backyard (NIMBY) homeowners in an established neighborhood such
as Professorville, Palo Alto on its own would never allow a densification
of this sort. Local politics thus elevate the preferences of Professorville
homeowners and historic preservationists over the interests of, most
conspicuously, potential Silicon Valley housing consumers. Writ large,
diffuse municipal zoning policies are misallocating the use of urban
land in the United States and distorting the spatial distribution of the
nation’s labor force.

I. MEASURING A ZONING ORDINANCE’S EXCLUSIONARY EFFECTS

This study gauges a locality’s land-use policies from two public
documents, its zoning ordinance and zoning map. The ordinance
indicates the regulations applicable in each of the various zones, and the
map identifies zone locations. I treat these documents as sincere
expressions of local policy.

It is notable that all forty-one localities selected for study in the
three metros have elected to engage in zoning.3s This is true even of the
cities in Texas, where the City of Houston has famously refused to zone.
Each of the forty-one also posts an online version of both its zoning map
and zoning ordinance. The availability of these electronic resources,
seldom exploited by legal scholars, greatly facilitates research into
zoning practices. I selectively read the texts of all forty-one zoning
ordinances, some 10,000 pages in aggregate, and measured the acreage
that each locality had placed in its various residential zones. Total
research time averaged over eight hours per locality.

historic-preservation/professorville-historic-district-nr-nomination.pdf [https://perma.cc/
CE9C-PT39]. In 1993, Palo Alto unilaterally almost doubled the area of its Professorville historic
district. See PAGE & TURNBULL, PROFESSORVILLE HISTORIC DISTRICT DESIGN GUIDELINES 13-14
(Oct. 2016), https://www.cityofpaloalto.org/civicax/filebank/documents/61618 (last visited July
5, 2021). My estimate that forty percent of Professorville’s structures have individual historic
value is based on these expanded boundaries.

35 Cf. Rolf Pendall, Robert Puentes & Jonathan Martin, From Traditional to Reformed: A
Review of the Land Use Regulations in the Nation’s 50 Largest Metropolitan Areas, BROOKINGS
INST. 1, 11 (Aug. 2006) (reporting that 8.5% of responding localities lacked zoning ordinances).

36 The few legal scholars who have examined the details of zoning practices include Craig
Anthony Arnold and Sara C. Bronin. Craig Anthony Arnold, Planning Milagros: Environmental
Justice and Land Use Regulation, 76 DENVER U. L. REV. 1, 77-89 (1998); Sara C. Bronin,
Comprehensive Rezonings, 2019 BYU L. REV. 725 (2020).
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Scholars who study land use regulation have bemoaned the lack of
a consensus about how to measure the stringency of a particular set of
controls. In this Part, I introduce several basic metrics for measuring a
suburb’s exclusionary tilt.? Each metric attempts to boil down a
complex set of local policies to a simple number. The first three
proposed metrics measure the presence (or absence) of large-lot zoning,
of small-lot zoning, and of zoning to permit multifamily housing. For
these, I provide results not only for each of the three metros as a whole
but also for some of the forty-one localities—cities, towns, and
counties—within them. A fourth metric examines the zoning of large
private tracts of undeveloped land. In combination, the four do much
to reveal a locality’s zoning intentions.

The metrics enable comparisons of zoning practices across space
and time. A researcher could use them to generate comparable data for
Greater Indianapolis or Greater Tucson. The suburbs in Greater Austin
may become less friendly to developers in future decades.3s The metrics
provide an objective test for determining whether this will have
occurred.

The denominator for the first three metrics is the locality’s total
residentially zoned area, that is, the acreage in which one of its various
zones would permit some residential use as of right.3 In the three
metros combined, this residentially zoned area constituted seventy-
eight percent of total land area, with the remaining zones solely
permitting industrial, public-facility, commercial, or other non-
residential use. (Most contemporary zoning ordinances, including all
forty-one studied, are “noncumulative.” A noncumulative ordinance
bans residential uses in a zone set aside for other uses.)# The most

37 Another conceivable metric would gauge a locality’s tolerance of “missing middle”
housing—duplexes, triplexes, and other low-density buildings potentially compatible in scale
with nearby single-family houses. On that front, the standouts proved to be East Haven, CT and
West Haven, CT. See infra text following note 190.

38 Cf. CONNOR HARRIS, LONE STAR SLOWDOWN? HOW LAND-USE REGULATION THREATENS
THE FUTURE OF TEXAS, MANHATTAN INST. (2018), https://media4.manhattan-institute.org/sites/
default/files/R-CH-1218.pdf [https://perma.cc/NSM4-8A8A].

39 On balance, the use of another possible denominator, the entire land area of the locality,
would have been less revealing. Suppose a suburb was to have zoned exactly half its land
exclusively for nonresidential uses, and the remaining half solely for single-family detached
houses on lots of one acre or more. In calculating the frequency of the one-acre requirement, the
denominator I use—the area zoned for some sort of residential use—generates a result of 100%.
If total land area instead were to have been used as the denominator, the result would be 50%.
Because the goal is to expose exclusionary tendencies, in most contexts 100% is more informative.

40 By contrast, the Supreme Court’s famous decision in Village of Euclid v. Ambler Realty Co.,
272 U.S. 365 (1926), involved a cumulative zoning ordinance. Euclid then permitted, as it no
longer does, the erection of houses and apartment buildings in its commercial and industrial
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exclusionary suburbs tend to zone a higher percentage of their land for
residential use. The percentage dips, sometimes even below fifty
percent, in a suburb that zones large areas exclusively for industry, such
as the Silicon Valley cities of Santa Clara and Sunnyvale.

The basic premise underlying this study—that a locality’s facial
zoning policies are sincere—is hardly above criticism.41 A suburb
obviously retains authority to amend its zoning map and zoning code
(and general plan if it has one). Local zoners indeed might see
advantages in adopting a wait-and-see approach.« Officials pursuing
this strategy would initially impose stringent zoning requirements and
later relax them once they had received better information about the
details of a proposed development. A wait-and-see strategy might better
enable officials to extract benefits from developers, such as design
concessions, on-site exactions, and impact fees. Moreover, zoning
ordinances increasingly make land-use decisions discretionary.ss A
locality may expressly retain, for example, the power to approve or
reject a final site plan, subdivision map, or permit for a multifamily
project. When this sort of discretion is built-in, zoning policies are
harder to divine from published documents.

The mass of data assembled in this research, however, suggests that
zoning is far less dynamic than generally thought.4 The thirty-seven
suburbs in this study set aside 91.0% of their residentially zoned land
(70.7% of their total land area) exclusively for detached single-family

zones. On the decline of cumulative zoning in Boston suburbs, see Jenny Schuetz, Guarding the
Town Walls: Mechanisms and Motives for Restricting Multifamily Housing in Massachusetts, 36
REAL EST. ECON. 555, 559 (2008). The widespread shift from cumulative to noncumulative
zoning has greatly truncated the number of potential sites for dense residential development. See
Roderick M. Hills, Jr. & David Schleicher, The Steep Costs of Using Noncumulative Zoning to
Preserve Land for Urban Manufacturing, 77 U. CHL L. REV. 249, 251-56 (2010) (lamenting rise
of noncumulative techniques).

41 Most analysts treat localities’ announced zoning policies as sincere. See, e.g., Edward L.
Glaeser & Bryce A. Ward, The Causes and Consequences of Land Use Regulation: Evidence from
Greater Boston, 65 J. URB. ECON. 265, 267-68 (2009). Especially in older cities, however, many
existing residential buildings actually violate current development standards. In Somerville,
Massachusetts, a mere twenty-two residential uses in the city of nearly 80,000 were found to
conform to all current zoning requirements. Daniel Hertz, The Illegal City of Somerville,
CITYOBSERVATORY (June 15, 2016), http://cityobservatory.org/the-illegal-city-of-somerville
[https://perma.cc/L3C2-XPNT].

42 NATIONAL COMM’N ON URBAN PROBLEMS, supra note 8, at 206-08. For documentation of
this trend toward dealmaking and some skepticism about its desirability, see Daniel P. Selmi, The
Contract Transformation in Land Use Regulation, 63 STAN. L. REV. 591 (2011).

43 See Schuetz, supra note 40, at 560-61.

44 See also Bronin, supra note 36 (documenting infrequency of comprehensive rezonings by
cities with populations above 100,000).
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use.4s Once houses have actually been built on these lands, local politics
virtually always prohibit a rezoning to permit denser residential use.46

My methodology nonetheless may distort political realities in some
instances, both by exaggerating restrictions, and by understating them.
Some suburbs, most notably Branford, Connecticut and Orange,
Connecticut, have greatly tightened their zoning in a fashion that has
made many existing residential uses nonconforming. Neither town has
the power, nor the political inclination, to phase out these
nonconformities.” Their current zoning rules nonetheless are tallied as
if sincere, which, prospectively, they generally are. Conversely, the rules
on the books of some staunchly pro-growth suburbs may understate
their willingness to accommodate denser residential development.
Round Rock, Texas officials likely would approve a developer’s
application to rezone a large undeveloped tract from the city’s basic
single-family zone to a Planned Unit Development (PUD) zone that
would permit greater density. The Round Rock data ignore this
propensity for loosening standards. Despite these potential distortions,
the proffered metrics are superior, in most applications, to those that
researchers usually have employed.

A. A Primer on Lot-Sizes and Neighborhood Grain

Minimum lot-size regulations, especially in the single-family
neighborhoods that blanket U.S. zoning maps, largely determine the
ambiance of an urban area. In 2014, France, hardly a nation averse to
regulation, flatly prohibited its municipalities from setting minimum
lot-sizes for houses.ss In the United States, by contrast, these municipal
zoning mandates are pervasive and largely determine the grain and
population density of urban and suburban neighborhoods.#> A larger
lot offers greater privacy, gardening opportunities, play-space for

45 Of the three metros studied, the municipalities in Silicon Valley were least likely to zone
exclusively for single-family detached houses. Yet even they placed 85% of their residential land
in these zones. Mountain View, CA, the suburb least so inclined, restricts 52% of its residentially
zoned land solely to detached single-family houses. Other developed nations are less likely to
treat the detached house as royalty. See SONIA A. HIRT, ZONED IN THE USA: THE ORIGINS AND
IMPLICATIONS OF AMERICAN LAND-USE REGULATION 6-7, 17-25 (2014).

46 See supra text accompanying note 33.

47 Connecticut flatly forbids localities from eliminating nonconforming uses. CONN. GEN.
STAT. § 8-2 (2019).

48 CODE DE L’'URBANISME [URBAN PLANNING CODE], § 123-1-5 (2019), as amended by loi
ALUR (2014). This provision also forbids the setting of maximum floor-area-ratios. Rozen
Noguellou, La régle d’urbanisme et les plans locaux d’urbanisme—Oi se trouve la régle
d’urbanisme?, 5 REVUE FRANCAISE DE DROIT ADMINISTRATIF 872 (2016).

49 See KEVIN LYNCH, GOOD CITY FORM 265-68 (1981) (elaborating the notion of grain).
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children, and room for house expansion. But small-lot subdivisions also
have advantages. A fine-grained neighborhood typically means more
playmates nearby, more visual and social variety, and a higher “walk
score.”s0

It is worth repeating that the thirty-seven suburbs studied
restricted 91.0% of their residentially zoned land solely to the
construction of single-family detached houses. Of the thirty-seven, the
two most zone-happy were Redwood City, California and Guilford,
Connecticut. They both had seven or more distinct single-family zones,
each with a different lot-size minimum. Six of the thirty-seven suburbs,
however, had only a single single-family zone. Of the six, East Palo Alto,
California required the smallest lot (5,000 sq. ft.), and Orange,
Connecticut the largest (one and one-half acres). An acre comprises
43,560 square feet, almost the size of a regulation-size American football
field excluding the end zones. East Palo Alto’s standard 5,000-sq. ft. lot
therefore is slightly less than one-eighth of an acre. Use of an
unpowered lawnmower to mow a 5,000-sq. ft. lawn would be feasible,
but, for a 10,000-sq. ft. lawn, laborious. To mow a one-acre lawn, a sit-
down power lawnmower is virtually a necessity.

Drafters of zoning ordinances typically regard minimum lot-size
requirements as the most salient of their zoning controls. Milford,
Connecticut, for example, uses R-5, R-10, and R-30 as the names of three
of its zones. In its case, the number that follows R- refers to the
minimum thousands of square feet required for a house lot within that
zone. Other types of zoning controls, such as height limits, parking
requirements, and minimum front-yard setbacks, also vary and may
significantly affect house designs. But, in contrast to lot-sizes, these
controls are virtually never incorporated into the names of zones.

Many readers may find it hard to comprehend the meaning of an
abstract number of square feet of lot area. To capture the spirit of this
research, I urge you to open Google Earth, an app that provides aerial
and street views of neighborhoods worldwide. Enter into the Google
Earth search box the name of a locality that contains a single-family
neighborhood familiar to you. Then figure out how to employ the ruler
in the upper toolbar to measure the square footage of some of that
neighborhood’s lots (polygons). For many readers, going through this
simple exercise would greatly enhance the import of what is to come.

50 On walk scores, see JEFF SPECK, WALKABLE CITY: HOW DOWNTOWN CAN SAVE AMERICA
ONE STEP AT A TIME 25-28 (2012). All else equal, home purchasers appear to be willing to pay
more to live in a walkable neighborhood. EMILY HAMILTON & ELI DOURADO, THE PREMIUM FOR
WALKABLE DEVELOPMENT UNDER LAND USE REGULATIONS (2018), https://www.mercatus.org/
system/files/hamilton-walkable-development-mercatus-research-v1.pdf [https://perma.cc/
E6RK-39CN].
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Several municipal zoning ordinances in northwest Greater Austin
explicitly refer to 10,000 sq. ft. (0.23 acres) as a “large” lot for a detached
house.5! Census Bureau data support that choice of adjective. In 2019,
64% of new single-family houses sold in the United States had a lot less
than 9,000 sq. ft. in area, and 42%, a lot less than 7,000 sq. ft.52 In New
England, a bastion of exclusionary zoning, however, the median house
lot of a new detached dwelling is roughly twice what it is nationally.53

Cities’ required minimum lot sizes for single-family detached
houses vary widely. The subdivision ordinance of pro-growth Houston,
Texas requires a minimum lot of 3,500 sq. ft., even less than East Palo
Alto’s 5,000 sq. ft.>¢ In the 1950s, Palo Alto’s minimum in its basic
single-family zone was 6,000 sq. ft.5s This did not constrain Eichler, who
commonly chose to provide 7,000- or 8,000-sq. ft. lots in his south Palo
Alto developments.

In a neighborhood where house lots are less than 10,000 sq. ft.,
local officials typically compel a subdivider to install sidewalks on both
sides of internal streets. In these relatively dense single-family
neighborhoods, children commonly can walk to schools and shops.
Especially where small lots are rectangular and deep, 5,000- to 9,000-sq.
ft. neighborhoods are heaven for trick-or-treaters. After collecting a

51 See, e.g., CITY OF AUSTIN, TEX., LAND DEV. CODE, § 25-2-55 (2019); CITY OF ROUND ROCK,
TEX., ZONING CODE, § 2-14 (2019).

52 Characteristics of New Housing, U.S. CENSUS BUREAU, https://www.census.gov/
construction/chars [https://perma.cc/9WCU-DCNV].

53 Natalia Siniavskaia, Lot Size Remains Record Low, EYE ON HOUSING (Aug. 31, 2018),
http://eyeonhousing.org/2018/08/lot-size-remains-record-low/?_ga=2.164146239.
124965040.1549063508-511468845.1549063508  [https://perma.cc/8JZK-8J9P] (drawing on
census data to estimate a median of 0.4 acre in New England, 0.3 in the Middle Atlantic, and 0.2
nationally). John Hasse and his co-authors have tallied actual lot sizes in new subdivisions in
several counties in New Jersey. They found that house lots exceeding one acre had constituted
twenty-four percent of the newly developed acreage prior to 1986 but had increased to forty-six
percent during 1986-2007. JOHN HASSE, JOHN REISER & ALEXANDER PICHACZ, GEOSPATIAL
RSCH. LAB’Y, ROWAN UNIV., EVIDENCE OF PERSISTENT EXCLUSIONARY EFFECTS OF LAND USE
PoLICY WITHIN HISTORIC AND PROJECTED DEVELOPMENT PATTERNS IN NEW JERSEY: A CASE
STUDY OF MONMOUTH AND SOMERSET COUNTIES 7 (2011). Hasse et al. attribute this pattern to
exclusionary zoning practices, id. at 3, but do not mention site conditions or market demands
that might have induced subdividers to create larger lots.

54 HOUSTON, TEX., CODE OF ORDINANCES § 42-181(a)(2) (2019) (applicable only to areas of
the city with sewers). Standards have risen over time. THOMAS ADAMS: BASIC CONSIDERATIONS,
PRINCIPLES, AND METHODS, THE DESIGN OF RESIDENTIAL AREAS 170, 198 (1934), a volume in the
Harvard City Planning Studies series, reccommended a mere 2,400-sq. ft. minimum for a single-
family detached house.

55 PALO ALTO, CAL., ZONING ORDINANCE § 6.11 (1956) (applicable to R-1 zone). In 2018,
California localities reported that the median minimum lot size they required in their most
mapped single-family zones was a mere 6,000 sq. ft. TERNER CENTER, LOCAL HOUSING POLICIES
ACROSS CALIFORNIA 11 (2018), http://californialanduse.org/download/Terner_California_
Residential Land_Use_Survey_Report.pdf [https://perma.cc/9SQT-DNV3].
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handout of goodies, they know that the next stop is but a short amble
away.

In the early decades of the twentieth century, developers of several
renowned upscale subdivisions, recognizing that some homebuyers
prefer spacious lots, voluntarily offered lots of 10,000 sq. ft. or more.
This occurred, for example, in parts of Shaker Heights, a suburb just
east of Cleveland, Ohio, and the Country Club District of Kansas City,
Missouri.ss When lots exceed 10,000 sq. ft. in area, sidewalks,
pedestrians, and trick-or-treaters begin to disappear. When lots are
20,000 sq. ft. (one-half acre) or more, dependence on automobiles
typically becomes total.

Guilford, the largest New Haven suburb in area, now requires a
four-acre minimum house lot on sixty-one percent of its residentially
zoned territory. A four-acre lot is twenty times larger than the lots that
Eichler offered in his subdivisions in south Palo Alto.5” Fifty miles due
north of Silicon Valley lies Napa County, California, site of celebrated
vineyards. Napa County currently requires, in the hilly regions that
comprise most of its area, a minimum lot size of 160 acres (one-quarter
square mile) per house.’# The thirty-seven suburbs analyzed in this
study have an average land area of 18.4 square miles. If subject to Napa
County’s 160-acre minimum, the average-sized suburb would have
room for seventy-four houses.

Once a locality has specified a particular minimum lot size for a
single-family zone, does it ever change it? In Silicon Valley and Greater
New Haven, a political ratchet seems to bar any softening of
requirements. Palo Alto, California gradually raised the minimum
required in its most-mapped single-family zone from 4,700 sq. ft. in
1928, to 5,000 sq. ft. in 1945, and to 6,000 sq. ft. in 1951. The
exclusionary Connecticut towns of Guilford, Orange, and Woodbridge
each have jacked up their minimums on three or more occasions, at
least tripling their original requirements.s® In Greater Austin suburbs,

56 On these two ventures, see respectively Gerald Korngold, The Emergence of Private Land
Use Controls in Large-Scale Subdivisions: The Companion Story to Village of Euclid v. Ambler
Realty Co., 51 CASE W. RES. L. REV. 617, 621-22 (2001), and WILLIAM S. WORLEY, J. C. NICHOLS
AND THE SHAPING OF KANSAS CITY (1990).

57 Guilford’s minimum is actually 160,000 sq. ft., a bit less than four acres. Throughout, I
treat a 40,000 sq. ft. minimum lot area requirement as the equivalent of a one-acre requirement.

58 NAPA COUNTY, CAL. CODE OF ORDINANCES § 18.104.010 (2019). In the relatively flat areas
where most vineyards lie, Napa County’s minimum house-lot requirement is forty acres. Hat-tip
to Yume Hoshijima.

59 In the zone that governs most of its northern section, Guilford increased the required
minimum house lot from 10,000 sq. ft. in 1953, to 40,000 sq. ft. in 1955, to 60,000 sq. ft. in 1969,
and to 160,000 sq. ft. in 1978. Orange’s “Residence” zone blankets most of the town. For that
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however, this political ratchet does not exist. In 1978, for example,
Leander, Texas established a required minimum lot of 12,500 sq. ft. in
its sole single-family zone, but by 2018 had reduced it to 7,500 sq. ft.s0

B.  Metric One: The Incidence of Large-Lot Zoning

A simple metric for measuring exclusionary zoning is the
percentage of residentially zoned land that a locality places in zones that
require house lots greater than, or equal to, a particular size.st A focal
choice is a minimum lot of one-acre, a size that obviates the presence of
sidewalks and trick-or-treaters. Table 1 presents, for the three
metropolitan areas in the aggregate, zoning data not only for a
minimum of one acre but also for various other minimum house-lot
requirements.s2

The New Haven area, where 74.0% of the residentially zoned land
in the suburbs is restricted to single-family detached houses on lots of

zone, Orange imposed a minimum of 20,000 sq. ft. in 1938, 30,000 sq. ft. in 1951, 40,000 sq. ft. in
1959, and 60,000 sq. ft. in 2004. The minimum in Woodbridge’s nearly ubiquitous A zone was
20,000 sq. ft. in 1932, 60,000 sq. ft. in 1938, 65,000 sq. ft. in 1966, and became two acres in 2001
in the public watershed areas that constitute a majority of the zone. See also AMERICAN SOC’Y OF
PLANNING OFFICIALS, NEW DIRECTIONS IN CONNECTICUT PLANNING LEGISLATION 197 tbl.12
(Feb. 1967) [hereinafter NEW DIRECTIONS] (indicating that, between 1954 and 1964, eleven of
fifteen Connecticut towns had increased their minimum house-lot requirements, and none had
decreased them).

60 In addition, in 2004 Cedar Park, TX lowered, from 6,000 sq. ft. to 5,000 sq. ft., the
minimum house-lot requirement in its SF-3 zone, which governs about one-eighth of its
residentially zoned land.

61 WILLIAM H. WHYTE, CLUSTER DEVELOPMENT (1964) inspired an innovation that many of
the forty-one localities authorize. When a suburb permits clustering, a subdivider who dedicates
land as open space is entitled to credit that acreage toward satisfaction of minimum house-lot
requirements. Clustering thus greatly expands design options and helps conserve wetlands and
forests. Cluster zoning, however, commonly does little to mitigate the wastefulness of large-lot
minimums. Unless accompanied by a density bonus, a cluster design has no effect on population
density. The designs of many cluster developments also isolate their occupants from neighbors.
One of the most publicized suburban developments in the United States at the turn of the twenty-
first century was the Ethel R. Lawrence Homes in Mount Laurel Township, NJ. This development
became the centerpiece of DOUGLAS S. MASSEY, LEN ALBRIGHT, REBECCA CASCIANO, ELIZABETH
DERICKSON & DAVID N. KINSEY, CLIMBING MOUNT LAUREL: THE STRUGGLE FOR AFFORDABLE
HOUSING AND SOCIAL MOBILITY IN AN AMERICAN SUBURB 51-64 (2013). The Lawrence
townhouses, clustered in the center of their tract, are accessible solely by means of a single dead-
end road. The “pod” design of the Lawrence Homes tends to isolate its residents, contrary to the
integrationist intentions of many of the project’s proponents.

62 A regression analysis has found that large-lot requirements are associated with higher
housing prices. EDWARD L. GLAESER, JENNY SCHUETZ & BRYCE WARD, REGULATION AND THE
RISE OF HOUSING PRICES IN GREATER BOSTON: A STUDY BASED ON NEW DATA FROM 187
COMMUNITIES IN EASTERN MASSACHUSETTS 23 (2006). This impressive study, in several
dimensions more ambitious than my own, was pioneering in many respects.
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one acre or more, leads the three metros in large-lot zoning.
Municipalities in the Austin area are, by this measure, the least prone
to exclude. No surprise there. Silicon Valley’s results are middling. That
region’s figures are much affected by the huge lot-size requirements that
San Mateo and Santa Clara Counties impose in Silicon Valley’s foothill
and mountain areas.s3
Table 1
Metric One: Percentage of Residentially Zoned Land
Requiring a House Lot Above a Specified Minimum

> 1/2 acre > 1 acre = 1-1/2 > 2 acres

acres
Silicon Valley 52.8% 51.0% 36.1% 36.1%
Greater New Haven 76.1% 74.0% 47.7% 32.0%
Northwest Austin 32.3% 32.1% 13.7% 13.7%

Table 2 indicates variations in the zoning practices of individual
suburbs in the three metros. Each metro has at least one suburb that
places over ninety-nine percent of its residentially zoned land in zones
that require house lots of one acre or more and also one or more
suburbs that never require a one-acre house lot. Table 2 also indicates
for each metro, in brackets, the municipality with the greatest amount
of acreage in zones that require house lots of at least one acre.

63 See infra text accompanying notes 92-98.
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Table 2
Municipalities with the Highest, Median, and Lowest Percentages
of One-Acre Minimum-Lot-Zoning in Their Residential Zones

Highest Median Lowest
Percentage Percentage Percentage
Atherton (100%), Five cities with 0%,
Silicon Los Altos Hills (100%) . including Menlo
249
Valley* [most acres: Portola Cupertino (24%) Park and
Valley] Sunnyvale
Greater
Beth 1009
New ethany (100%) Hamden (61%) West Haven (0%)

[most acres: Guilford]

Haven
West Lake Hills (99%)

iflifzi [most acres: Leander (38%) Rollingwood (0%)
Georgetown]

* Excludes unincorporated areas and neighborhoods in the cities of Austin
and San Jose.

Of the thirty-seven municipalities studied, Atherton, California,
currently the zip code with the highest-priced houses in the United
States, first made efforts to exclude.s In 1928, it mandated a minimum
setback of forty feet, a huge distance, on either side of a house.s
Woodbridge, Connecticut, New Haven’s wealthiest suburb, employed a
different regulatory technique, lotting large.ss In 1932, Woodbridge
required, virtually throughout town, a house lot of 20,000 sq. ft. or
more, and, in 1938, upped that requirement to 60,000 sq. ft. Large lot
requirements quickly became the standard means of exclusion. In 1938,
Orange, Connecticut followed Woodbridge’s lead by imposing a 20,000
sq. ft. minimum. Atherton’s leaders also eventually recognized the
advantages of lotting large. In 1948, Atherton imposed, town-wide, the
requirement of a one-acre minimum house lot, a signature policy that
it has not altered since. West Lake Hills, Texas, long the king of one-
acre zoning in the Austin suburbs studied, was not incorporated until
1953.

64 Michael Kolomatsky, Zip Codes with the Priciest Homes, N.Y. TIMES (June 28, 2018),
https://www.nytimes.com/2018/06/28/realestate/zip-codes-with-the-priciest-homes.html
[https://perma.cc/T3DA-7HTA4].

65 ATHERTON, CAL., ORDINANCE 87, § 2(c) (1928).

66 Boudreaux, supra note 23, invented this verb.
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C.  Metric Two: Allowing Detached Houses on Small Lots

Exclusionary zoning is popularly taken to be synonymous with
requirements for multi-acre single-family house lots. This is not correct.
Another finding of this study is the sharpness of the variations in
suburbs’ willingness to allow single-family detached houses on lots
ranging from 5,000 to 8,000 sq. ft., that is, Eichler-grained subdivisions.
A suburb requiring 20,000-sq. ft. lots in all its single-family
neighborhoods might be able to exclude homebuyers of modest income
as successfully as a suburb requiring five-acre lots.s7

Metric Two identifies a locality’s tolerance of relatively small lots
for detached houses. The denominator, as usual, is the total acreage in
zones that allow some residential use as of right. The numerator is the
zoned acreage that would permit house lots as small as the stated size.
Table 3 presents gross findings for the three metros for three relatively
modest minimums: 6,000, 8,000, and 10,000 sq. ft.

Table 3 identifies a stunning outlier. New Haven suburbs,
honoring a distaste widely shared in New England and nearby states,
are vastly the harshest on would-be developers of subdivisions of
modestly sized house lots.$8 Only one New Haven suburb, Milford,
allows more than 2% of its residentially zoned territory to be developed
into Eichler-sized 8,000-sq. ft. lots. The equivalent figure for Cedar
Park, Texas, Round Rock, Texas, and East Palo Alto, California is over
80% and for Santa Clara, CA and Sunnyvale, California, around 65%.

67 A larger house lot tends to command a higher price, but, beyond 8,000 sq. ft. or so, at the
margin not by much. See EDWARD GLAESER & JOSEPH GYOURKO, ZONING’S STEEP PRICE,
REGULATION 24, 26-28 (2002); James R. White, Large Lot Zoning and Subdivision Costs: A Test,
23 J. URB. ECON. 370, 380 (1988) (providing a graph showing the falloff in value as lot size
increases); see also WILLIAM A. FISCHEL, THE HOMEVOTER HYPOTHESIS: HOW HOME VALUES
INFLUENCE LOCAL GOVERNMENT TAXATION, SCHOOL FINANCE, AND LAND-USE POLICIES 232
(2001).

68 On New England’s exceptionalism, see Gyourko et al., supra note 29, at 695 (asserting that
New England states rank as some of the most exclusionary); Siniavskaia, supra note 53.
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Table 3
Metric 2: Percentage of Residentially Zoned Acreage Permitting
Single-Family Detached Houses on Lots Below a Specified Minimum

< 6,000 sq.ft. < 8,000 sq.ft. < 10,000 sq.ft.
Silicon Valley 20.5% 24.9% 32.3%
Greater New Haven 0.2% 1.0% 3.6%
Northwest Austin 24.8% 39.5% 49.0%

Table 4 helps unpack the gross data presented in Table 3. It reports
only on suburbs’ tolerances of houses on an 8,000-sq. ft. lot.

Table 4
Percentage of Residentially Zoned Land Permitting < 8k House Lots
L t
Highest percentage  Median percentage owes
percentage
F i %:
East Palo Alto A(;E;ttls: at 0%
ili 4.59
illﬁori Efn Sf) res: Palo Alto (36.1%) Los Altos
ey S e]s' Los Altos Hills
unnyvate Woodside
%. Only 3 of the 14
Milford (14.7%) 07 Only 3 of the
Greater suburbs have a .
[most acres: ) ] Eleven tied at 0%.
New Haven . single-family zone
Milford] .
that permits 8k lots.
Round Rock Three tied at 0%:
.59 B
Nortbwest (79.5%) Leander (24.9%) ee .Cave
Austin* [most acres: Rollingwood
Georgetown] West Lake Hills

* Excludes unincorporated areas and neighborhoods in the cities of Austin
and San Jose.

D.  Metric Three: Permitting Multifamily Housing as of Right

Denser residential developments tend to be more affordable.
Metric Three tallies, for the various localities, the percentage of
residentially zoned land on which a developer, as of right, could build
multifamily housing at a density of at least eight gross dwelling units
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per acre.®® Examples of these potentially lower-cost structures are
apartment buildings, townhouses with party walls, and parks for mobile
homes (“manufactured housing” is the contemporary euphemism).
Multifamily housing, as I use the term, refers to any of these denser
forms of development, provided that the zoning ordinance permits at
least eight gross units per acre.” In all three metros, localities’ zoning
ordinances commonly state that a would-be developer of a multifamily
project has to apply for and receive a discretionary permit. This study
assumes, however, that, if a locality had gone so far as to name its zone
“multifamily,” “apartments,” “townhouse,” “mobile home,” or the like,
it would grant the permit.

Table 5 indicates the percentage of residentially zoned land where
local authorities in the three metros permit multifamily use, so defined.
Google Earth enables an estimate of the extent of existing development.
Fifty percent coverage with buildings, asphalt, or intensive landscaping
was used as the breakpoint for characterizing a site as “developed.”
Table 5 reports separate findings for developed and undeveloped
multifamily sites.

As Table 5 implies, existing residential development in the Silicon
Valley generally is denser than in the other two metros. The table reveals
that New Haven suburbs are especially hostile to multifamily housing.
Perhaps the most notable finding is that undeveloped multifamily land
is roughly ten times more commonly available in the northwest Austin
sector than in the other two metros.

Table 5
Percentage of Residentially Zoned Land Permitting Multifamily Use
Both Developed and
1 i \
Undeveloped Sites Undeveloped Sites Only

Silicon Valley 10.0% 0.2%
Greater New Haven 1.4% 0.3%
Northwest Austin 6.0% 2.2%

69 On the exclusion of multifamily housing, see Schuetz, supra note 40.

70 Eight units per acre is not particularly dense. Most high-rise apartment buildings far
exceed that figure. I decided on this breakpoint to better expose the hostility of many suburbs
even to low-density multifamily housing.
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To provide more texture, Table 6 indicates variations in
municipal policies governing the building of multifamily housing.

Table 6
Municipalities with the Highest, Median, and Lowest Percentages of
Multifamily Zoning in Their Residentially Zoned Area

Highest Percentage Median Lowest Percentage
Percentage
Mountain View Tied at 0%:
Silicon (41.4%) Palo Alto Atherton,
Valley* [most acres: (8.4%) Los Altos Hills,
Sunnyvale] Woodside
) Tied at 0%:
Greater I[vr[;;(ti:rclr(ei‘.g%) North Haven Bethany, Branford,
New Haven ) ) (1.0%) Madison, North
Meriden]
Branford, Orange
Northwest Bee Cave (12.8%) Tied at 0%:
Austin® [most acres: Cedar Leander (4.1%) Rollingwood,
Park] West Lake Hills
* Excludes unincorporated areas and neighborhoods in cities of San Jose
and Austin.

In the three metros, the municipalities with the highest percentages
of undeveloped residential land currently zoned for multifamily use
were East Palo Alto, California (2.8%); Meriden, Connecticut (2.7%);
and Bee Cave, Texas (7.3%). A multifamily housing developer looking
for a permissibly zoned and undeveloped site would find fewer acres of
it in the entire Silicon Valley than in any one of four different suburbs
northwest of Austin: Cedar Park, Georgetown, Leander, and Round
Rock.

E.  How Do Suburbs Zone Large Undeveloped Tracts of Land?

In a developed neighborhood of detached houses, zoning is
virtually frozen.”t A suburb has more political freedom in zoning a
largish tract of mostly undeveloped land. Table 7 reveals how localities
in the three metros zone a tract of land that satisfies all of the following
four criteria: (1) it is mostly undeveloped; (2) it is zoned to permit
residential use as of right; (3) it has an area of between twenty and forty

71 See supra text accompanying note 33.
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acres; and (4) it is owned privately, but not by a non-profit, such as a
country club. A tract meeting these four criteria of course might not
have been developed for good reason. From a supply-side perspective,
it might disproportionately contain steep hillsides, ledges, and
wetlands.”2 On the demand side, it might be remote from utility services
and employment opportunities.

Tracts that satisfy all four criteria are present in only four of the
tifteen suburbs in Silicon Valley. In that metro, eighty-one percent of
these largish, privately owned, and undeveloped tracts are situated high
in the upper-foothill and mountain areas of Portola Valley, Woodside,
and unincorporated Santa Clara County. None of those localities
permit, in these locations, a house lot of less than five acres.

The fourteen suburbs in the long-settled New Haven area have
more undeveloped private land. On average, they have seventeen of
these privately owned, residentially zoned, and undeveloped tracts.
Each town has at least two. The New Haven suburbs require a house lot
of at least one acre on 90.9% of these twenty-to-forty-acre undeveloped
tracts (see Table 7).72 They mandate a house lot of at least 15,000 sq. ft.
on 98.3% and permit a lot of 8,000 sq. ft. or less on only 0.4% of these
largish tracts. New Haven suburbs, by requiring large lots and
suppressing small lots, thus fire both barrels of the exclusionary
shotgun.

The data in Table 7 perhaps best demonstrate the relatively pro-
growth policies of municipalities in Austin’s northwest sector. Of their
privately owned, undeveloped parcels of twenty-to-forty acres, they
zone 33.3% to permit subdivisions of house lots no larger than 8,000 sq.
ft., and an additional 17.1% to permit multifamily construction. This
combined percentage of 50.4% is roughly ten times greater than the
combined percentage for Silicon Valley, and 100 times greater than that
for Greater New Haven. Even Georgetown, Texas, the oldest and least
pro-development of the four suburbs in Williamson County north of
Austin, authorizes the subdivision of 35% of its forty-eight largish,
undeveloped private tracts into house lots as small as 5,500 sq. ft.

72 A slope in excess of fifteen percent typically makes a tract undevelopable. See Albert Saiz,
The Geographic Determinants of Housing Supply, 125 Q.J. ECON. 1253, 1256 (2010).

73 This figure far exceeds seventy-four percent, the percentage of these towns’ residentially
zoned land restricted to house lots of an acre or more. See supra Table 1.
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Table 7
Residentially Zoned, Privately Owned, and
Mostly Undeveloped Tracts of 20-to-40 Acres

t
Silicon Greater Northwest
Valle New Austin
4 Haven
Number of Qualifying Tracts 57 242 123
Percentage Zoned to Require 0 0
. . 41.59
House-Lots < One-Acre 96.5% 90.9% >%
Perc.entage Zoned to Permit Multi- 3.50% 0.4% 50.4%
family or House Lots < 8,000 sq.ft.
P Z P i
ercentage Zoned to Permit 1.8% 0.4% 17.1%

Multifamily Development

Of the 299 qualifying tracts in Silicon Valley and Greater New
Haven, three are zoned to permit the construction of multifamily
housing, two in North San Jose, California and one in Hamden,
Connecticut. Austin localities, by contrast, are particularly prone to
authorize multifamily development on largish undeveloped private
tracts. They authorize multifamily use on 17% of them, a percentage
almost triple of what they allow on their residentially zoned land in
general.7s The Williamson County, Texas suburbs of Cedar Park,
Leander, and Round Rock each contain four or more of these densely
developable largish private tracts.

II. SILICON VALLEY: SLAMMING THE DOOR ON GROWTH

But enough, for a time, of tables. The next three Parts provide
verbal descriptions of the geography, governance, and zoning history of
the three metros, considered in their usual order.

These zoning histories are distinct. Some New Haven suburbs were
committed to exclusion as early as the 1930s, and a majority were by the
end of the 1950s. Most suburbs northwest of Austin, by contrast,
continue to apply policies that affirmatively favor housing
development. The history of zoning in Silicon Valley has been more
volatile. During the immediate Post-War period, many Silicon Valley
suburbs were pro-development. Between roughly 1965 and 1975,
however, most of them withdrew their welcome mats.

74 See supra Table 5 (indicating a N.W. Austin percentage of 6.0%).
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This shift had two main causes. The first was the advent of the
environmental movement, a cause particularly fervent in the Bay Area.
Stanford graduates Denis Hayes and Pete McCloskey, the latter a local
congressman, were key organizers of Earth Day 1970, an event that
helped trigger a nationwide surge of environmentalism.”s Responding
to this shift in voters’ priorities, California legislators enacted several
measures that strengthened the legal toolkits of antidevelopment forces.
The most important of these was the California Environmental Quality
Act of 1970 (CEQA) and the requirement that the zoning ordinance of
a general law city conform to its comprehensive plan.7s

Between 1965 and 1975, politics in Silicon Valley cities also turned
increasingly antidevelopment.”” The ensuing discussion features the rise
of the Residentialists in Palo Alto, one of Silicon Valley’s relatively
upscale suburbs. But politicians in nearby cities such as Mountain View
and Redwood City, long havens of the less wealthy, also cooled on
supporting housing development.”s Members of the California state
judiciary similarly shifted course during 1965-1975. Prior to 1967,
California judges had tended to defer to a locality’s zoning choices,
whether pro- or anti-development. After 1967, however, the California
Supreme Court began to side with the antidevelopment party “as if
nothing else in a case mattered.”” These legal changes, coupled with the
increasingly pinched supply of buildable land in Silicon Valley, stifled

75 ADAM ROME, THE GENIUS OF EARTH DAY: HOW A 1970 TEACH-IN UNEXPECTEDLY MADE
THE FIRST GREEN GENERATION (2013). On the influence of the flowering of environmentalism
on NIMBYist sentiments, see Fischel, supra note 31, at 19-21.

76 CAL. PUB. RESOURCES CODE §§ 21000-21154 (2016); CAL. GOV’'T CODE §§$ 65860(a)
(2009); Ellickson, supra note 4, at 14-15. On CEQA’s dampening effect on housing production,
see Jennifer Hernandez, California Environmental Quality Act Lawsuits and California’s Housing
Crisis, 24 HASTINGS ENV’T. L. REV. 21 (2018).

77 As the 1970s progressed, proposed housing developments in the Bay Area increasingly
encountered fervent opposition, whatever their location. BERNARD J. FRIEDEN, THE
ENVIRONMENTAL PROTECTION HUSTLE 9, 120-21 (1979).

78 See Nicolas Ramniceanu, Mountain View: From Pro-Growth to No-Growth, 4 STAN. ENV’T
L. ANN. 50, 54 (1982). During the 1970s, Mountain View had drastically scaled back its plans to
develop the North Bayshore, see id. at 58-61, an area where, in the late 2010s, the city would
authorize a huge Google residential complex. See infra note 122. By 1975, Redwood City was
committed to barring construction of multifamily housing in single-family neighborhoods.
Stephen F. Cook, Redwood City: High Housing Prices and No Growth, 4 STAN. ENV’T. L. ANN. 68,
76-77 (1982). The authors both wrote the initial versions of these essays for a seminar that I
taught at Stanford Law School.

79 Joseph DiMento, Michael D. Dozier, Steven L. Emmons, Donald G. Hagman, Christopher
Kim, Karen Greenfield-Sanders, Paul F. Waldau & Jay A. Woollacott, Land Development and
Environmental Control in the California Supreme Court: The Deferential, the Preservationist, and
the Preservationist-Erratic Eras, 27 UCLA L. REV. 859, 868 (1980); ¢f. Ybarra v. Town of Los Altos
Hills, 503 F.2d 250 (9th Cir. 1974) (rebuffing Equal Protection Clause challenge to large-lot
zoning policy).
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new housing supply.s> When demand by well-paid tech workers to live
in Silicon Valley surged, house prices soared.

The second cause of the shift toward antidevelopment policies,
ironically, was what Eichler and other entrepreneurs had accomplished
during the 1950s and 1960s. By 1970, these homebuilders had
transformed much of Silicon Valley’s most buildable land from
agricultural fields into neighborhoods of single-family houses. The
owners of these houses passionately opposed denser development in or
near where they resided. Their NIMBYism has helped rocket Silicon
Valley housing prices upward and has increasingly forced legislators in
Sacramento to confront issues of housing affordability.s!

A.  Introduction to Silicon Valley

Silicon Valley inaptly describes the region that now bears that
name. The territory chosen for study, the lightest-colored portion of
Figure 1, would be more accurately called Silicon Slope. It forms an
incline that ascends westerly, over the course of eight to twelve miles,
from the San Francisco Bay to the 2,000-foot-high ridge of the Santa
Cruz Mountains.82 Along the ridge’s crest runs Skyline Drive, the
western

80 Saiz estimates geographic constraints on housing supply in the ninety-five most populous
U.S. metros. Saiz ranks San Jose as the ninth most geographically constrained metro, New Haven-
Bridgeport-Stamford as the seventeenth, and Austin-San Marcos as the eighty-fifth. Saiz, supra
note 72, at 1258-59.

81 For close to five decades, California has required a locality to estimate its fair share of
regional housing needs. As part of its general plan, each locality must prepare, and submit for
state approval, a housing element indicating how it will meet its target. CAL. GOVT. CODE
§ 65580-89.8 (2010). During their first several decades, these fair-share goals were largely
toothless. See, e.g., Ben Field, Why Our Fair Share Housing Laws Fail, 34 SANTA CLARA L. REV.
35(1993). But California later strengthened incentives for localities to comply. In 2012, Facebook
was able to invoke the fair-share statute when pressuring Menlo Park to approve the development
of 1,975 new housing units, mostly in the Bayshore, with more than half set aside for low-and
moderate-income households. Jessie Agatstein, The Suburbs’ Fair Share, 44 REAL EST. L.J. 219,
242 (2015).

In 2017, State Senator Scott Wiener took up the cause of reducing local barriers to housing
production, at times with success. Appraisals of the complex and fast-changing legal situation in
California include Christopher S. Elmendorf, Eric Biber, Paavo Monkkonen & Moira O’Neill,
Making It Work: Legal Foundations for Administrative Reform of California’s Housing
Framework, 47 ECOLOGY L.Q. 973 (2020), and Moira O’Neill, Giulia Gualco-Nelson & Eric Biber,
Developing Policy from the Ground Up: Examining Entitlement in the Bay Area to Inform
California’s Housing Policy Debates, 25 HASTINGS ENV’T L. REV. 1 (2019).

82 As Figure 1 indicates, the true direction is not west, but southwest. The region’s residents
understandably perceive that San Francisco Bay lies to their east, although it actually lies
northeast of most of Silicon Valley. The erroneous impression that the Bay is easterly gives rise
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Figure 1: Silicon Valley
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border of the region examined. The local governments in the area
include fifteen municipalities, the City of San Jose (two of whose
neighborhoods are included), and San Mateo and Santa Clara Counties,
each of which zone various unincorporated areas.

The lands within this sloped terrain lie in four bands, largely
parallel. Each of the four warrants a shorthand. The band furthest east,
usually the narrowest, is the Bayshore. Much of it consists of formerly
filled tidal mud flats and salt marshes. Figure 1 shows the Bayshore
Expressway (U.S. 101), the highway that serves as the band’s western
border. Next to the west lies the band of Plains, roughly three miles in
width in the north, but, like the Bayshore, widening toward the south.

to the conception that the mountains are to the west. This distortion of geography results in
oddities, such as the name East Palo Alto, a city located due north of downtown Palo Alto.
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This is the most densely settled portion of Silicon Valley. Through the
heart of the Plains runs El Camino Real, the area’s oldest road and
currently predominantly a commercial strip. Further to the west lies the
Foothills. The approximate boundary that separates the Plains from the
Foothills is the aptly named Foothill Expressway, two of whose northern
extensions are Junipero Serra Boulevard and Alameda de las Pulgas.
Figure 2, on p. 1642, shows portions of these thoroughfares. In the
portion of Silicon Valley that extends north from Cupertino, the scenic
Junipero Serra Freeway (I-280) roughly bisects the Foothills band. Near
that stretch of 1-280 runs the San Andreas Fault, whose presence
understandably has affected building designs in the region. The last of
the four bands is the Mountains, the generally steep section leading up
to Skyline Boulevard.

To an observer concerned with future housing production in the
region, the zoning histories of the Plains and the Foothills warrant the
greatest attention. The Mountains, rugged and remote, hold scant
promise for housing development. The relative smallness of the
Bayshore band makes it less important, although, since 1990, the
Bayshore in fact has been the site of many of Silicon Valley’s densest
housing developments.s

During the 1950s and 1960s, the combined populations of San
Mateo and Santa Clara Counties rose by over one million, proof of
robust housing demand. Yet, by 1970, housing prices around Palo Alto
were only twenty percent above the national average.s*+ The 1950s,
however, provided omens that land use regulations, particularly in the
Foothills, might become more stringent. As the 1960s progressed, the
omens multiplied and spread to the Plains. The next Sections explore
these histories.

B.  Zoning in the Foothills

Because few tracts in the Foothills are flat, lands there tend to be
more expensive to develop. Where demand for housing is robust,
however, the presence of slopes does not obviate residential
development. Across the Bay from San Francisco, the steep hills above
Berkeley and Oakland are peppered with houses up to an elevation of
1,000 feet. Many of those hillside houses sit on lots less than 8,000 sq. ft.
in area, a size that the zoning officials who control Silicon Valley’s
Foothills virtually never permit. Silicon Valley policymakers also zone

83 See infra text accompanying notes 120-22.
84 See supra note 4 and accompanying text.
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less than 1% of the Foothills for multifamily development, a figure
dwarfed by the 22% in the Plains.

Beginning in the mid-1950s, housing development in Silicon
Valley’s Foothills became far more difficult. Of the many pertinent local
legal events, three warrant emphasis. The first was the incorporation of
a new set of suburbs. Prior to the mid-1950s, most of Silicon Valley’s
Foothills had lain in unincorporated areas of San Mateo and Santa Clara
Counties. In the 1950s and early 1960s, Foothill residents accomplished
a handful of incorporations that shifted zoning powers from these
counties to newly created municipalities. Three of these new suburbs
encompassed lands mostly in the Foothills: Los Altos Hills (1956),
Woodside (1956), and Portola Valley (1964).55 Some of the world’s
richest individuals, among them Steve Jobs, would later buy houses in
these suburbs.ss These towns’ zoning practices generally came to be
more exclusionary than county policies had been.s” The three towns
have, in total, an area of thirty square miles, two acres of which are
zoned to permit multifamily housing. In portions of Portola Valley,
where San Mateo County had earlier imposed a one-acre minimum
house lot prior to the town’s incorporation, the town eventually
increased that minimum to three and one-half acres.ss Two
incorporations further south created Cupertino (1955) and Saratoga
(1956), cities with land in both the Foothills and Plains. The
homeowners who pushed for these five incorporations were primarily
seeking to prevent annexation by a neighboring city, whose residents
might have been less inclined to prevent the construction of least-cost
housing.s

The second notable occurrence was Palo Alto’s set of annexations,
between 1959 and 1968, of ten square miles of Foothill and Mountain
land. The city undertook these efforts to provide open space and retard
housing development in the annexed area. After the first annexation,
Palo Alto opened a two-square-mile park, later named Foothill Park. In

85 In 1963, California lawmakers greatly modified the statutory procedures governing local
boundary changes. One aim was to deter the incorporation of new cities. See Dolores Tremewan
Martin & Richard E. Wagner, The Institutional Framework for Municipal Incorporation: An
Economic Analysis of Local Agency Formation Commissions in California, 21 J.L. & ECON. 409
(1978).

86 See Uphold Our Heritage v. Town of Woodside, 54 Cal. Rptr. 3d 366 (Ct. App. 2007).

87 See Robert C. Ellickson, Suburban Growth Controls: An Economic and Legal Analysis, 86
YALEL.J. 385, 404-09 (1977) (attributing this pattern to greater local control).

88 Gregg C. Davis, Portola Valley: A Tale of Two Subdivisions, 4 STAN. ENV’T L. ANN. 40, 46—
47,47 n.27 (1982).

89 The incorporators of Los Altos Hills, for example, had feared annexation by either Los
Altos or Palo Alto. Susan Mensinger, Los Altos Hills: The Statutory Scheme, 4 STAN. ENV’T L.
ANN. 21, 21-22 (1982).
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combination, these annexations almost doubled Palo Alto’s land area,
but made its shape bizarre. The city’s northern half is in the Plains, just
east of the campus of Stanford University, most of which lies in
unincorporated Santa Clara County. A narrow strip connects Palo
Alto’s northern half to the Foothill and Mountain areas that it annexed
to form its southern half. (See Figure 1.)

During the decade after Palo Alto’s completion of these
annexations, the city’s politics were transformed. In the 1950s, its city
manager had been Jerome Keithley, whose overtly pro-growth policies
had seldom provoked opposition. During the 1960s, however, a potent
coalition of Residentialists came into being, with the central aim of
slowing development. To Residentialists, Keithley symbolized the pro-
growth Establishment. The struggle for control of the Palo Alto City
Council turned bitter and, in 1966, Keithley resigned to become
Oakland’s city manager. Over the ensuing handful of years, the
Residentialists became politically dominant. By 1971, Palo Alto had
begun buying land in the city’s Foothills for open space and was
imposing on tracts that it did not acquire the requirement of a ten-acre
house lot.o1 These efforts proved largely successful. In 2018, the half of
Palo Alto that lies in the Foothills and Mountains contained fewer than
100 housing units, compared to the more than 20,000 in the city’s
Plains.

The third notable events were Santa Clara and San Mateo
Counties’ decisions to ban residential development on virtually all of
Stanford University’s nine square miles of undeveloped Foothill land.??
Figure 2 depicts Stanford’s entire land holdings. Most of the Foothills
portion lies west of the main campus, beyond Junipero Serra Boulevard.
Aerial photographs reveal that these university lands are conspicuously
emptier than neighboring Foothill land in Silicon Valley.

90 See WARD WINSLOW, PALO ALTO: A CENTENNIAL HISTORY 53-57 (1993).

91 On the fiscal and environmental incentives of Palo Alto residents to restrict residential
development in its Foothills, see FRIEDEN, supra note 77, at 107-18. In at least one instance, a
court ruled that Palo Alto’s large-lot requirements had unconstitutionally taken the private land
affected, compelling Palo Alto to provide compensation. Arastra Ltd. P’ship v. City of Palo Alto,
401 F. Supp. 962 (N.D. Cal. 1975), vacated, 417 F. Supp. 1125 (N.D. Cal. 1976). Palo Alto
eventually bought the Arastra site for $7.5 million. FRIEDEN, supra note 77, at 117.

92 Stanford Lands, STANFORD FACTS, http://facts.stanford.edu/about/lands
[https://perma.cc/ZRU4-8B34] (asserting that the university’s total landholdings amount to
8,180 acres, or almost 13 square miles).
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Figure 2: Stanford University Lands
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During the past century, San Mateo County’s zoning of Stanford
lands in the Foothills generally has been less restrictive than Santa Clara
County’s. Beginning in the late 1940s, for example, San Mateo County
gave a green light to Ladera, a subdivision of 520 houses on 9,000-to-
15,000 sq. ft. lots at a site wedged between, but outside, Stanford’s
Foothill holdings.?s (See Figure 2.) But in 2018 there was virtually no
housing on the four square miles of Stanford lands in San Mateo
County. In 1973, Stanford’s Trustees voluntarily set aside the most
elevated one-third as the Jasper Ridge Biological Preserve. On the
remaining two-thirds, San Mateo County’s zoning essentially limits
uses to single-family detached houses on lots of at least one acre, triple
the size of lots in the adjacent Ladera.? Stanford’s lands in San Mateo
County in fact are mostly devoted to the Stanford linear accelerator
(SLAC) and various equestrian facilities.

Santa Clara County’s zoning regulations on Stanford Foothill lands
have long been tighter than San Mateo County’s. In the 1950s, Santa

93 See About Ladera, LADERA CMTY ASS'N, http://www.laderaonline.org/info.php?pnum=2
[https://perma.cc/4DPZ-BALS].

94 COUNTY OF SAN MATEO, CAL., ZONING REGS. §6300.1 (Aug. 2019) (minimum-lot
required in an R-E, S-11 zone).
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Clara County imposed a one-acre minimum house-lot requirement on
much of its unincorporated Foothill areas, including Stanford’s.ss It
thus would not have permitted a subdivision there as dense as Ladera.
By the 2010s, Santa Clara County’s control on the use of Stanford’s
Foothill lands were the strictest of any in Silicon Valley. The county
places two-thirds of these lands in a zone that flatly forbids residential
structures. For virtually all of the remainder, it requires a minimum
house lot of twenty acres, the largest minimume-lot requirement of any
Silicon Valley government.s The county also has delineated an
“Academic Growth Boundary” that largely tracks Junipero Serra
Boulevard.s7 (See Figure 2.) This boundary helps assure that Stanford’s
building projects in Santa Clara County will be confined to its
traditional campus area, eastward in the Plains.

Although Stanford has objected to some of the land use controls
that the counties have placed on its Foothills lands, it has acquiesced in
many of them.’s When dealing with Santa Clara County, Stanford’s
primary goal, understandably, is to win approvals of projects proposed
for sites near its traditional campus. Santa Clara County’s implicit deal
with Stanford permits the university to proceed with projects east of the
Academic Growth Boundary only if, to the west, it keeps its Foothills
lands undeveloped. The primary lobbyists for this grand bargain have
been advocacy organizations for open space, chief among them the
Committee for Green Foothills.

In sum, virtually none of Stanford’s nine square miles of land lying
in the accessible lower Foothills is currently devoted to housing. In light
of Silicon Valley’s astronomic housing prices, the value of these
holdings, if developable, might be $2 million per acre.” If so, they would

95 Email from Colleen A. Tsuchimoto, Senior Planner, Santa Clara County Planning
Department, Cal., to author (Nov. 28, 2018) (on file with author).

96 See COUNTY OF SANTA CLARA, CAL., ORD. CODE § 3.10.030 (2020) (lot area required in an
A1-20s zone).

97 For the 2000 Stanford Community Plan and the interconnected Santa Clara County
General Use Permit, see CNTY. SANTA CLARA, 2000 STANFORD UNIVERSITY COMMUNITY PLAN
(2000), https://www.sccgov.org/sites/dpd/DocsForms/Documents/SU_CP.pdf
[https://perma.cc/2BNA-DHW4]. The plan includes a map that designates virtually all of
Stanford’s Foothills lands as either “Open Space and Field Research” or “Special Conservation.”
Id. at 27.

98 The internal politics of any university are complex. Some factions within Stanford, such as
fundraisers and administrators involved in recruitment, likely would support a weakening of the
counties’ zoning controls. Other factions, perhaps joggers to the Dish and the faculty members
who currently own houses in the region, might support perpetuation of the status quo.

99 In 2017, land in San Mateo County was estimated to be worth $5.7 million per acre, and,
in Santa Clara County, $5.2 million per acre. Residential Land Prices in Many Areas Have Risen
Sharply Since 2012, JOINT CTR. FOR HOUS. STUD. OF HARV. UNIV., https://www.jchs.harvard.edu/
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be worth around $12 billion, or about half the university’s endowment.
To enable agglomeration efficiencies, an urban area requires density.
The setting aside of the Stanford Foothills as viewscapes for open space
is in obvious tension with the affordability of Silicon Valley housing.

C.  Zoning in the Plains

The stakes of housing consumers are greatest in the Plains, the
natural location of Silicon Valley’s densest residential developments.
This band is relatively accessible and cheap to provide with
infrastructure. In 1945, orchards covered much of the Plains,
particularly its southern section. Especially during 1950-1965, Eichler
and other homebuilders turned many of these formerly agricultural
lands into residential neighborhoods. A dozen Silicon Valley cities zone
most of this territory. (See Figure 1.) Their tastes for new housing
development vary sharply.

1.  Single-Family Detached Houses

Cities in the Plains are far less likely to engage in large-lot zoning
than cities in the Foothills. The three suburbs entirely in the Foothills
require house lots of at least one acre on 98% of their residentially zoned
land. In the other twelve Silicon Valley cities, mostly in the Plains, the
figure plummets to 24%.

Three Plains municipalities are the most exclusionary. In order of
the descending strength of this inclination, they are Atherton, Saratoga,
and Los Altos. Atherton was born to zone. In 1923, six years after
California had first granted zoning power to municipalities, local
residents incorporated Atherton to ward off annexation by neighboring
Menlo Park.100 Atherton began its exclusionary efforts in 1928, and,
since 1948, has required, throughout town, a one-acre minimum house
lot.1o1 In January 2021, Zillow estimated the median value of an
Atherton house at $6.6 million.102 Saratoga was incorporated in 1956 to

son-2019-land-prices-map [https://perma.cc/4K3M-V4QG]. Because many of Stanford’s
Foothill lands are hilly, these estimates were adjusted downward.

100 See Zoning Act of 1917, 1917 Cal. Stat. 1419; Ex parte White, 234 P. 396 (Cal. 1925); History
of Atherton, ATHERTON, CA, https://www.ci.atherton.ca.us/96/History-of-Atherton
[https://perma.cc/V9S]-D3BE].

101 See supra text accompanying notes 65-66.

102 Atherton Home Values, ZILLOW, https://www.zillow.com/atherton-ca/home-values
[https://perma.cc/4F4S-TFUB].
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forestall annexation by the City of San Jose.103 Saratoga requires a house
lot of at least one-acre in 56% of its residentially zoned territory, and of
10,000 sq. ft. or more, in 98%. Los Altos, the least fancy of these three
Plains suburbs, mostly requires a 10,000 sq. ft. lot in its single-family
zones. These three suburbs zone a combined 1% of their lands for
multifamily housing.

The other nine cities in the Plains are generally less restrictive.
Indeed, until around 1965, their zoning practices seldom constrained a
developer shopping for single-family land. In the 1950s, Palo Alto, the
most upscale of the remaining group, required a house lot of only 6,000
sq. ft. in south Palo Alto—a requirement equal to 1.5% of the ten-acre
minimum that Palo Alto currently mandates in its Foothills section. In
2015, six other Plains suburbs were choosing 6,000 sq. ft., or less, as the
minimum for their most-mapped single-family zone. On this front, the
suburbs in the Plains of Silicon Valley are similar to those northwest of
Austin, but distinctly dissimilar from those of New Haven.104

Future housing production in the Plains will necessarily entail
redevelopment. By 2015, excluding nonprofit owners, there remained
in the band of Plains not a single twenty-to-forty-acre tract that was
privately-owned, undeveloped, and residentially zoned. Established
neighborhoods of single-family houses instead predominate. Relief for
housing consumers will require the unfreezing of some of them.

2. Zoning for Multifamily Housing

The nine non-exclusionary Plains suburbs traditionally have been
relatively generous in permitting apartment construction. In 2015, they
together zoned 24% of their residentially zoned land for some form of
multifamily housing, including townhouses and mobile home parks, at
a density of at least eight dwelling units per acre. Mountain View, the
suburb just south of Palo Alto and home of Google, zones 41% of its
residential land in this fashion, the highest percentage of any Plains city.
In addition, Redwood City, the City of Santa Clara, and Sunnyvale each
allow multifamily development on over a quarter of their residentially
zoned lands. Households looking for relatively inexpensive housing
have disproportionately flocked to these cities, and also to North San
Jose.

New multifamily projects, however, are far from easy to build in
the Plains of Silicon Valley. Of the many sites zoned for multifamily use,

103 See  History, =~ SARATOGA, CALIFORNIA,  http://www.saratoga.ca.us/271/History
[https://perma.cc/ES4S-DSAK].
104 See supra text accompanying note 68.
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97.8% have already been developed in that manner. Many of the existing
multifamily structures are no more than two stories high.10s Effective
relief for housing consumers will require somewhat taller buildings,
and, in some cases, densities greater than thirty dwelling units per acre.
Few of the Plains cities, with the notable exception of Redwood City,
have made significant moves in that direction.106 As a result, many of
the densest recent multifamily developments in Silicon Valley have
actually been built in not the Plains, but the Bayshore.107

The history of high-rise apartment buildings in Palo Alto, the heart
of Silicon Valley, is particularly instructive.l8 Palo Alto’s downtown
centers on University Avenue. In 1929-1930, when zoning was still
young, entrepreneurs erected, within two blocks of University Avenue,
three 6-to-7 story apartment buildings. The next Palo Alto apartment
buildings equal or greater in height went up in 1960-1965, when the
city approved four more, including the 101 Alma Street condos, the
city’s tallest at fourteen stories.

By the early 1970s, the anti-growth Residentialists had won
political control of Palo Alto from the pro-growth Establishment.10° The
Residentialists promptly imposed a maximum height-limit of fifty feet,
roughly five stories, on all new buildings in Palo Alto.110 A half-century
later, this fifty-foot limit, with few exceptions, remains on the books.111
In 2018, each of Palo Alto’s multifamily zones was even more restrictive,
limiting heights to forty feet or less.112 Actual building heights in the city

105 The City of Santa Clara, traditionally a suburb that has welcomed apartment buildings,
limits their heights to two stories in its two most ubiquitous multifamily zones (R3-18D and R3-
25D). See SANTA CLARA, CAL., CITY CODE §§ 18.16.060, 18.18.060 (2019).

106 See infra note 123 and accompanying text.

107 See infra text accompanying notes 120-22.

108 The Emporis website provides data on the tallest buildings in various cities worldwide. For
a list of Palo Alto buildings, see Tallest Buildings in Palo Alto, EMPORIS,
https://www.emporis.com/statistics/tallest-buildings/city/101892/palo-alto-ca-usa
[https://perma.cc/7EPZ-DQWT].

109 See supra text accompanying notes 90-91.

110 See Gennady Sheyner, Palo Alto Mulls Raising the Height Limit for New Buildings, PALO
ALTO WKLY. (Nov. 25, 2016, 8:32 AM), https://www.paloaltoonline.com/news/2016/11/25/palo-
alto-mulls-raising-the-height-limit-for-new-buildings [https://perma.cc/52T7-PAVM].

111 Palo Alto can waive the height limit in return for the donation of public amenities. In 2014,
Palo Alto authorized, for example, Stanford to add to its on-campus medical complex a 130-foot-
tall hospital building for children. See Gennady Sheyner, Stanford Offers City $173M in Hospital
Expansion ‘Benefits’, PALO ALTO ONLINE (Jan. 19, 2011, 4:40PM)
https://www.paloaltoonline.com/news/2011/01/19/stanford-offers-city-173m-in-hospital-
expansion-benefits [https://perma.cc/KR2C-7SSC] (describing preliminary discussions).

112 Palo Alto’s RM-15 zone limits building heights to thirty feet; RM-30, to thirty-five feet; and
RM-40 to forty feet. See CITY OF PALO ALTO, CAL., ZONING REGS. § 18.13.040 tbl.2 (2007). Palo
Alto’s immediate neighbors are more tolerant of tall buildings. In Mountain View, the 10-story
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tend to be far lower. In 2018, 74% of the buildings fronting on
University Avenue in the heart of downtown Palo Alto had heights of
two stories or less, and only 3% exceeded four stories.113

An incident in the early 1980s illustrates the Residentialists’
aversion to dense multifamily housing in the Plains of Palo Alto.
Stanford University then proposed to erect in the city a 1,100-unit mid-
rise apartment development, Stanford West, for members of the
university’s administrative staff. The project would have been situated
within walking distance of both the Stanford Shopping Center and the
center of campus. None of Palo Alto’s many existing single-family
neighborhoods lay within a mile of the proposed site. Stanford
nonetheless came away with nothing. In the words of the university
official who managed the Stanford West proposal, “we got blown out of
the water.”114 The scale of Stanford West may partly have doomed it. In
recent decades, Stanford has persuaded Palo Alto to approve a handful
of less massive housing developments, including a different “Stanford
West” at another location.115 Stanford has had to site all these apartment
projects, however, at least one block, and often far more, from any
existing Palo Alto single-family neighborhood.116

D.  Zoning in the Bayshore

This narrow band lies between U.S. 101 on the west and San
Francisco Bay on the east. Historically, many U.S. cities, perhaps Boston
most notably, expanded their footprints by filling wetlands. Prior to
1965, Bay Area governments did as well. They authorized landfills in
the Bay, for example, ten miles north of Silicon Valley, to expand the
site of the San Francisco Airport. South of that facility, early 1960s
landfills created Foster City and Redwood Shores, two planned housing

Avalon Towers opened on El Camino Real in 2002. In Menlo Park’s Bayshore, the 11-story Hotel
Nia opened in 2018.

113 Author’s tally, in November 2018, of structures on University Avenue on the five blocks
between Cowper and Alma Streets, the heart of downtown Palo Alto.

114 See Amy Bird, Stanford Faces Demand for Affordable Housing, STAN. DAILY, Apr. 19, 1985,
at 3, 6.

115 In 1999, Stanford won approval for the other Stanford West, a dense 2-and-3-story 628-
unit apartment complex on Sand Hill Road. To succeed, the university had to survive a Palo Alto
referendum challenge and a CEQA lawsuit by Menlo Park, a city that abuts the site. See Sand Hill
Road Project Gets Green Light, STAN. NEWS SERV., https://news.stanford.edu/pr/98/
980924sandhill.html [https://perma.cc/5SAWQ-4RXZ].

116 In the late 2010s, for example, Stanford set back its new mid-rise University Terrace
condominiums a full block from pre-existing single-family homes in College Terrace. See
generally University Terrace, STAN. UNIV.,_https://universityterrace.stanford.edu/community/
interactive-map [https://perma.cc/T427-UF7H].
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developments, the latter in Redwood City. After 1965, however, fillings
of the Bay essentially stopped, and indeed reversed. In that year, the
California legislature approved the creation of the San Francisco Bay
Conservation and Development Commission.!’” Because credible
environmental concerns are likely to stem additional filling, the small
size of the Bayshore limits its potential for housing development.

Seven cities control zoning in the Bayshore. The lands in this band
tend to be distant from the downtowns of the cities that zone them.
Although the Bayshore includes a handful of neighborhoods of single-
family houses, these are far less common than in the Plains and
Foothills.11s As a result, the Bayshore cities are able to zone to permit
two uses that few homeowners would want in their immediate
backyards. Particularly numerous are office buildings occupied by high-
tech firms, each typically surrounded by parking lots for employees.
Also abundant in the Bayshore, perhaps surprisingly, are mobile home
parks. Developers created dozens of these, especially between 1955 and
1975. In 2018, spaces in Silicon Valley mobile home parks totaled
7,500—more than enough to house twice the population of Atherton.11
Almost three-quarters of the spaces lie in the Bayshore, with the balance
mostly in close-by areas of the Plains. Sunnyvale, home to half of Silicon
Valley’s mobile home spaces, has been particularly permissive.

At its southern end, the Bayshore widens to three miles, and there
encompasses North San Jose, one of the many neighborhoods of that
sprawling city. In 1990, most sections of North San Jose were seas of
mobile home parks and low-rise office complexes. Homeowners were
largely absent. These conditions enabled developers to turn a portion of
North San Jose into a major escape valve for the pent-up forces of
housing supply in Silicon Valley. The neighborhood became the site of
many of the region’s densest multifamily developments, typically
complexes of 4-to-5 story buildings.120 Since 1990, twenty or more huge
apartment projects have been built in North San Jose, north of the
Montague Expressway. Among the largest have been the 2,700-unit
North Park (2007), the 1,750-unit Crescent Village (2013), the 769-unit

117 See Jonathan Smith & Alan Pendleton, San Francisco Bay Conservation and Development
Commission: Challenge and Response After 30 Years, 28 GOLDEN GATE U. L. REV. 269 (1998).

118 Examples include Redwood City’s Redwood Shores, Menlo Park’s Belle Haven,
Sunnyvale’s Lakewood, North San Jose’s Alviso, and several East Palo Alto neighborhoods.

119 Author’s total, derived mostly from various websites.

120 In 2012, International Building Code officials approved a new and less costly technology
for buildings of this height, commonly known as “stick frame over podium.” The Code’s newly
permitted structures have a deck of concrete for the first floor or two and wood bearing walls for
the three to five stories above. See Terry Malone, 5-over-2 Podium Design, STRUCTURE MAG., Jan.
2017, at 10, https://www.structuremag.org/wp-content/uploads/2016/12/C-StrucSystems-
Malone-Jan17-1.pdf [https://perma.cc/FM3K-KVGF].
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Epic (2016), and the 1,308-unit River View Apartments (2016). A 2012
planning document of the City of San Jose anticipates an additional
32,000 new housing units in North San Jose alone.12!

Google has recognized that a project proposed for a Bayshore site
is less likely to encounter political resistance. The firm plans to erect as
many as 8,000 dense housing units near its headquarters in Mountain
View.122 Google’s chosen site for the project is the North Bayshore, an
area east of U.S. 101 and safely distant from Mountain View
homeowners.

Absent the apartment developments in North San Jose and
elsewhere in the Bayshore, housing prices in Silicon Valley would be
even more astronomic. In terms of urban form, however, there is a
downside. Dense housing developments are better located near the
urban cores of cities, not in remote industrial areas. In Silicon Valley
during recent decades, only Redwood City, home of several new high-
rise apartment buildings downtown, has permitted significant
residential densification of its core.123

Opposition to multifamily development, as it happens, is far less
intense in Silicon Valley than in the suburbs of the next metropolitan
area.

III. ZONING IN GREATER NEW HAVEN: LAND OF LARGE LOTS

The study now turns to the zoning policies of the fourteen suburbs
that surround the City of New Haven, Connecticut, our Frostbelt
representative.12¢ As Figure 3 indicates, New Haven is a port city on

121 North San José Area Development Policy, CITY OF SAN JOSE, CAPITAL OF SILICON VALLEY,
https://www.sanjoseca.gov/your-government/departments/planning-building-code-
enforcement/planning-division/citywide-planning/area-plans/north-san-jos-area-
development-policy [https://perma.cc/YAU6-SYVC].

122 Jillian D’Onfro, Google Has Huge Plans for Its Home City—Here’s a Look at the Massive
Development, CNBC (Dec. 9, 2018, 10:13 AM), https://www.cnbc.com/2018/12/09/google-
reveals-north-bayshore-mountain-view-development-plan.html [https://perma.cc/2Z3T-
4LPK].

123 Redwood City’s Downtown Precise Plan of 2011 triggered the development, primarily
along major streets, of a burst of multistory apartments. See Barbara E. Kautz, Dolores Bastian
Dalton & Eric S. Phillips, California Conundrum, 85 PLANNING 42, 45 (Jan. 2019). Of the thirteen
projects with five or more dwelling units that Redwood City approved from 2014-2016, however,
no more than two replaced single-family housing units, and in those instances, only a couple.
Author’s examination of addresses generously provided by Moira O’Neill, Giulia Gualco-Nelson,
and Eric Biber.

124 These towns, and the City of New Haven, constitute the membership of the South Central
Regional Council of Governments. See Welcome to SCRCOG, S. CENT. REG'L COUNCIL OF
GOV’TS, http://scrcog.org [https://perma.cc/C5QU-7WVY]. I excluded all downtowns from my
areas of study, that is, the City of New Haven, downtown San Jose, and downtown Austin.
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Long Island Sound. It lies sixty-five miles northeast of New York City,
at the far reach of a conceivable commute. I selected this metro because,
frankly, it lay conveniently at hand.:>s This proximity facilitated
research into suburbs’ zoning histories, information rarely available
online. As it happens, the demographics of Greater New Haven are
closest to those of the median U.S. metro.126 Greater New Haven also is
particularly well-suited to the introduction of two topics that inevitably
affect housing supply: the provision of utility services to residential
areas and the setting aside of land for open space.

Measured by the metrics presented in Part I, New Haven’s suburbs
have traditionally been far more exclusionary than most counterparts
in Silicon Valley and northwestern Greater Austin. Zoning policies of
course vary within the Frostbelt, and there is no claim here that the
practices of New Haven’s suburbs are typical. Greater New Haven is
not, however, unrepresentative of Connecticut. Fairfield County, which
lies closer to New York City, is Connecticut’s wealthiest county and its
towns are likely even more exclusionary.l” An examination in 1960 of
zoning policies of localities in the seventeen counties closest to New
York City, a list that did not include New Haven County, deemed
practices in Fairfield County to be the most exclusionary of all
seventeen.28 And the authors of several empirical studies have
concluded that suburbs of Hartford, Connecticut, the state’s capital, are
far more exclusionary than

125 Cf. ROBERT A. DAHL, WHO GOVERNS? DEMOCRACY AND POWER IN AN AMERICAN CITY
(1st ed. 1961).

126 Jed Kolko, ‘Normal America’ Is Not a Small Town of White People, FIVETHIRTYEIGHT
(Apr. 28, 2016, 12:55 PM), https://fivethirtyeight.com/features/normal-america-is-not-a-small-
town-of-white-people [https://perma.cc/JH2X-AEMU].

127 About two-thirds of the population of New Haven County lives in the City of New Haven
and its fourteen suburbs. In 2014, Fairfield County’s median household income was $86,670,
while New Haven County’s was $62,715. Exclusionary practices are positively correlated with the
presence of wealthy households. See Edward Glaeser & Joseph Gyourko, The Economic
Implications of Housing Supply, 32 J. ECON. PERSP. 3, 19 (2018).

128 SPREAD CITY, supra note 32, at 40 tb1.10.
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Figure 3: Greater New Haven

LONG ISLAND SOUND

New Haven’s.129 Application of the metrics offered in Part I would more
conclusively confirm variations in land use policies both in Connecticut
and throughout the Frostbelt.

129 See NEW DIRECTIONS, supra note 59, at 190 tbl.10 (indicating that towns in New Haven
County, during the early 1960s, were less likely to impose large lot-size requirements on vacant
land than towns in Fairfield and Hartford Counties); Pendall et al., supra note 35. But see
Connecticut Zoning Atlas, DESEGREGATE CT. (2021), https://www.desegregatect.org/atlas
[https://perma.cc/6AMC-C596] (suggesting that Greater New Haven is more exclusionary than
Greater Hartford).
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A. Introduction to Greater New Haven

European settlers first arrived in New Haven in 1638, making it
handily the first colonized of the three metros examined. Yale
University was founded in 1701, almost two centuries prior to the
1880s, the decade that witnessed the opening of campuses at Stanford
University and the University of Texas at Austin. New Haven’s suburbs
also are relatively long-settled. In 1880, the City of New Haven’s
suburbs had a combined population of 48,000. In that year, that
headcount exceeded the combined population of Santa Clara and San
Mateo Counties in California, and that of Travis and Williamson
Counties in Texas. Even as late as 1920, the population of Greater New
Haven, including the City of New Haven, exceeded the combined
population of those four counties.

During the nineteenth century, both New Haven and Connecticut
were at the forefront of U.S. technology, particularly in fabrication.130
Eli Whitney, a Yale graduate, is widely thought to have pioneered the
use of replaceable-parts manufacturing at a site on the Mill River in
Hamden, just upstream from the City of New Haven.131 By the 1850s,
the City of New Haven was at the frontier of U.S. manufacturing
technology, housing factories that specialized in the production of,
among other products, clocks, rubber boots, and the firm that evolved
into the mammoth Winchester Repeating Arms Company.132 In 1878,
New Haven became the site of the world’s first telephone switchboard.
Connecticut has long been one of the wealthiest states, and, up until the
1970s, was a magnet for upwardly mobile workers.133

No longer. Over the course of the twentieth century, the Greater
New Haven economy shifted away from manufacturing and toward the
provision of higher education and health services.134 In 2016, median

130 See Robert Higgs, Urbanization and Inventiveness in the United States, 1870-1920, in THE
NEW URBAN HISTORY: QUANTITATIVE EXPLORATIONS BY AMERICAN HISTORIANS 247, 254-57
(Leo F. Schnore & Eric E. Lampard eds., 1975) (marshaling data indicating that Connecticut was
the most inventive state in the late nineteenth century).

131 Some historians contest how interchangeable Whitney’s parts actually were. See, e.g.,
Merritt Roe Smith, Eli Whitney and the American System of Manufacturing, in TECHNOLOGY IN
AMERICA: A HISTORY OF INDIVIDUALS AND IDEAS 43 (Carroll Pursell ed., 3d ed. 2018).

132 On Greater New Haven’s then comparative advantage in manufacturing, see DOUGLAS W.
RAE, CITY: URBANISM AND ITS END 52-54, 108-09 (2003). New Haven County’s population grew
by 48% during the 1850s, more than the national figure, 36%.

133 Ganong & Shoag, supra note 22, at 77.

134 The share of New Haven County jobs in manufacturing fell from 33.1% in 1970 to 8.0% in
2016. See Alan Berube & Cecile Murray, Renewing America’s Economic Promise Through Older
Industrial Cities, BROOKINGS INST. (April 2018), https://www.brookings.edu/research/older-
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household income in New Haven County was $62,700. This exceeded
the U.S. figure by thirteen percent but was only about half the figure for
Silicon Valley, and slightly trailed the figure for Austin’s home, Travis
County, Texas.

New Haven’s suburbs almost doubled in population during the
1950s and 1960s. During that era, the City of New Haven’s nationally
prominent urban renewal program helped spur suburbanization,
particularly among white households.13s Between 1970 and 2016, by
contrast, the annual growth of the populations of New Haven’s fourteen
suburbs plummeted to less than five percent of what their annual
population increment had been between 1950 and 1970. House prices
reflect this falloff in demand. In the first quarter of 2019, the median
price of a house in Greater New Haven was $211,000. That figure was
below the national median of $255,000, and far below the median of
$303,000 for Greater Austin and $1,220,000 for the San Jose metro.!36

During the latter half of the twentieth century, both Silicon Valley
and Greater Austin emerged as superstar metros. Demand to live in
Greater New Haven, and many other parts of the Frostbelt, by contrast,
is tepid. Why? Issues that I address in this Article, such as the structure
of local government and the substance of zoning policy, while
influential, may be less important than other factors. Climate is a prime
candidate.13” Twenty-five thousand years ago, the glaciers that
eventually formed the terminal moraine that became Long Island, New
York, covered the New Haven region to a depth of several thousand feet.
New Haven’s mean high temperature in January is 38°F, more than
twenty degrees colder than the comparable figures for Palo Alto and
Austin. Austin’s summers are unpleasantly hot, with an average high of
96°F in August. Since the advent of air-conditioning, however, many
migrating households might rate a New Haven winter worse than an
Austin summer. Another deterrent to attracting manufacturers to
Connecticut is the cost of electricity, highest in the continental United

industrial-cities/#09009 [https://perma.cc/Z4MK-89QS] (follow hyperlink; then select “New
Haven, CT” as OIC).

135 RAE, supra note 132, at 259 fig.8.1.

136 The source is the National Association of Realtors’s (NAR) report for the first quarter of
2019. Because NAR has recently placed their data behind a pay wall, I am unable to provide a
link to that source. The NAR figures of course do not take into account differences in housing
quality.

137 See Edward L. Glaeser & Jesse M. Shapiro, Urban Growth in the 1990s: Is City Living Back?,
43 J.REG’L SCI. 139, 154-58 (2003); Jordan Rappaport, Moving to Nice Weather, 37 REGL SCL &
URB. ECON. 375 (2007). But cf. Edward L. Glaeser & Kristina Tobio, The Rise of the Sunbelt, 74 S.
ECON. J. 610 (2008) (attributing recent growth of the Sunbelt mostly to relative ease of housing
supply, not environmental amenities).
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States.13 During the Great Recession, GDP growth in Connecticut
trailed not only the nation but also each neighboring state.13 Some
commentators assert, more controversially, that Connecticut’s recent
political choices have made its business climate relatively off-putting.14
More pertinent to this Article is Connecticut’s longstanding
decentralized system of government. Connecticut, unlike California
and Texas, has no unincorporated county areas in which new
municipalities may be formed. The entire state of Connecticut instead
is subdivided into 169 towns that carry out functions, such as election
supervision and the keeping of land records, that many states assign to
counties. In 1921, before any municipality in Greater New Haven had
adopted a zoning ordinance, all fourteen of New Haven’s current
suburbs not only existed, but had boundaries identical to their present
boundaries. By contrast, of Silicon Valley’s fifteen current suburbs, only
six had been incorporated prior to the advent of zoning in the United
States, and, of northwestern Greater Austin’s eight, only two.
Connecticut’s decision a century ago to decentralize plenary
zoning powers to its towns was a fateful step.141 The state’s residents
have long been fervently devoted to the principle of local autonomy.142
Connecticut towns turned out to be natural vessels for the pursuit of
exclusionary policies. Moreover, the zoning practices of New Haven
suburbs may themselves have helped repel newcomers. These towns,
like most in the state, include few neighborhoods that offer both a well-
rated system of public schools and a density that enables walkability.

138 See State Electricity Profiles, U.S. ENERGY INFO. ADMIN. (Jan. 8, 2019),
https://www.eia.gov/electricity/state/archive/2017 [https://perma.cc/5KLV-AQA9] (reporting
rates in 2017).

139 CONN. COMM’N ON FISCAL STABILITY AND ECON. GROWTH, FINAL REPORT 15 (March
2018),  https://www.cga.ct.gov/fin/tfs/20171205_Commission%200n%20Fiscal%20Stability%
20and%20Economic%20Growth/20180301/Final%20Report%20with%20Appendix.pdf
[https://perma.cc/ WS3Z-XJTU].

140 See Nathalie Bussemaker, Up Close: Picking up the Pieces of Connecticut’s Economy, YALE
DAILY NEWS (Apr. 12, 2019), http://features.yaledailynews.com/blog/2019/04/12/up-close-
picking-up-the-pieces-of-cts-economy [https://perma.cc/JW4Z-YWC4].

141 See CONN. GEN. STAT §§ 8-1-17a (2019). In 1925, Connecticut first passed a general
enabling act authorizing town zoning. 1925 CONN. PUB. ACTS 4037-43, ch. 242. By 1960, all
fourteen New Haven suburbs had adopted a zoning ordinance. NEW DIRECTIONS, supra note 59,
at 13.

142 See NEW DIRECTIONS, supra note 59, at 25 (noting, in 1967, “[t]he well-established
tradition of local autonomy, which is particularly strong in Connecticut”). According to one
assessment, Connecticut and Vermont are the two states least likely to preempt local controls.
The Double-Edged Sword of Preemption, PLANNING 20 (Nov. 2019) https://www.planning.org/
login/?next=/planning/2019/nov/preemption [https://perma.cc/TQ5L-2B7X].
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This paucity may repel Millennials, who disproportionately prefer
walkable neighbor-hoods.143

Connecticut’s local institutions are distinctive in other pertinent
respects. In most towns, the members of a zoning commission are
elected, not appointed, as in other states.144 This selection system may
make these members even more responsive to the interests of
incumbent homeowners and also increase judicial deference to zoning
decisions. Also noteworthy in the land use context are two specific
Connecticut statutes. The retreat of glaciers after the end of the Ice Age
created an unusual number of wetlands in the state. Since 1972,
Connecticut has required each town to create an Inland Wetlands
Commission, a body with independent permit authority over
development proposals.s And, in 1990, Connecticut enacted the
Appeals Act, an anti-snob zoning statute that directly addresses,
although largely ineffectually, issues of exclusionary zoning.146

B.  Zoning in New Haven’s Five Most Exclusionary Suburbs

If, in 2016, the fourteen New Haven suburbs were to have been
ranked by median household income, five would have ended up on top.
These five are, by my metrics, also Greater New Haven’s most
exclusionary. Four—Bethany, Madison, Orange, and Woodbridge—
zone more than 98% of their residentially zoned land solely for single-
family dwellings on lots of at least one acre. In Guilford, the fifth, the
equivalent figure is 93%. In fact, these five towns require a two-acre
minimum house lot—roughly ten times the area of an Eichler 8,000 sq.
ft. lot—on 55% of their residentially zoned land. Bethany, which did not
adopt zoning until 1952, in 1958 decided that the only new residential
use it would permit would be a single-family detached house on a lot of
at least 65,000 sq. ft.147

143 See Hyojung Lee, Are Millennials Coming to Town? Residential Location Choice of Young
Adults, 56 URB. AFF. REV. 565 (2020); see also sources cited supra note 50.

144 See CONN. GEN. STAT. § 8-1 (2019) (authorizing a local government to create a zoning
commission and barring various other municipal legislative bodies from directly exercising
zoning powers).

145 Inland Wetlands and Watercourses Act of 1972, CONN. GEN. STAT. §§ 22a-36, 22a-45
(2019). On the impact of these sorts of regulations in a neighboring state, see Katharine R.E. Sims
& Jenny Schuetz, Local Regulation and Land-Use Change: The Effects of Wetlands Bylaws in
Massachusetts, 39 REG’L SCI. & URB. ECON. 409 (2009).

146 See CONN. GEN. STAT. § 8-30g (2019); Terry J. Tondro, Connecticut’s Affordable Housing
Appeals Statute: After Ten Years of Hope, Why Only Middling Results?, 23 W. NEW ENG. L. REV.
115 (2001).

147 BETHANY, CONN., ZONING ORDINANCE, revision of June 19, 1958, at 10.



1656 CARDOZO LAW REVIEW [Vol. 42:5

New Haven’s five most exclusionary suburbs average twenty-eight
square miles in area. That figure is six times the size of Atherton,
California, and eight times that of West Lake Hills, Texas, two of their
exclusionary counterparts in the other metros. None of the zoning maps
of these five New Haven suburbs depicts a single-family zone where an
8,000 sq. ft. lot would be permitted as of right. Among the five, the
zoning maps of only Guilford and Woodbridge include multifamily
zones, which take up respectively 0.1% and 0.5% of their residentially
zoned territory.

Each of these five towns contains above average portions of both
wetlands/floodplains and slopes in excess of 15%.148 These conditions
make development more costly but hardly prevent it. In bucolic
Bethany, the town with the largest fraction of these complicating
conditions, about a fifth of the wetlands and a quarter of the hillsides
have already been developed into lots.14

1.  The Effect of Water Supply and Wastewater Treatment
on Zoning Policy

Systems for providing utility services, a topic not broached in the
analysis of Silicon Valley, profoundly shape patterns of urban growth.
In all three of the metros studied, utility agencies are present and
influential. Of the many utility services, the methods chosen for the
supply of water and the removal of wastewater typically have the
greatest impact on patterns of residential development. For these
services, three technological options—two widely familiar, one not—
warrant mention.

To enable the exploitation of potential efficiencies of scale, most
states designate a particular utility organization to provide water and
wastewater removal services to a given urban area. In all three of the
metros, this process commonly produces a crazy quilt of interlocking
organizations, mostly public, some private. In Williamson County,
Texas, suburban governments themselves typically have utility
departments that provide both services. In Greater New Haven, by
contrast, distinct entities usually provide them. The Southern Central
Connecticut Regional Water Authority (RWA) supplies water to ten of
New Haven’s fourteen suburbs. The region’s largest wastewater utility,
by contrast, serves only the City of New Haven and three of its

148 MILONE & MACBROOM, INC., SOUTH CENTRAL REGIONAL COUNCIL OF GOVERNMENTS,
REGIONAL BUILD-OUT ANALYSIS, appendixes (2010).
149 See id.
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suburbs.15 In some large-lot single-family neighborhoods, such as
many in Woodside, California, Orange, Connecticut, and West Lake
Hills, Texas, water utilities serve most detached houses, but sewer
utilities, whose pipes are more costly to install, serve few.15!

A household-scale system lies at the other extreme. Many Greater
New Haven suburbanites, as well as a few in the two other metros, use
these for both water supply and wastewater disposal. New Haven is the
wettest of the three metros, with annual rainfall of forty-eight inches,
an amount normally sufficient to replenish aquifers.1s2 A house on a
spacious suburban lot in the New Haven area commonly obtains its
water from an on-site well into which an electric pump has been
submersed. To dispose of wastewater, the same homeowner typically
employs a septic tank, from which waste fluids eventually flow into a
leaching field that distributes them into the soil of the house lot.
Especially when a lot is small, the leaching process may contaminate the
aquifers that provide well water to either the host house or nearby
houses. Suburban officials who anticipate that homeowners will use
household-scale systems commonly invoke this risk to justify
imposition of a large minimum house-lot requirement.

But there is a third, much less familiar, technological option: a
“decentralized,” or “community,” water and/or sanitary sewer
system.!53 These operate at an intermediate geographic scale—larger
than a house lot, but smaller than the service area of a typical public
utility. A decentralized “package plant” for treating wastewater is better
able than a traditional septic tank to remove nitrates and other
contaminants from effluents. An engineer designing a decentralized
utility system has many options for locating both water wells and outlets
for treated wastewater. When properly designed, a decentralized utility
system negates the standard public-health rationale for large-lot zoning.

150 The Greater New Haven Water Pollution Control Authority serves most developed
portions of East Haven, New Haven, and Hamden, and a small fraction of Woodbridge.

151 In Woodside, California, where most homeowners have public water, most also use septic
tanks. E-mail from Sage Schaan, Principal Planner, Town of Woodside, Cal., to author (Aug. 12,
2019) (on file with author).

152 Austin receives an average of thirty-four inches, and the Silicon Valley, fifteen.

153 See U.S. ENV’T. PROTECTION AGENCY, DECENTRALIZED WASTEWATER TREATMENT
SYSTEMS: A PROGRAM STRATEGY (2004), https://wastewatereducation.org/watertowaste/epa_
septic_program_strategy.pdf [https://perma.cc/WSN6-DN8J]; Petros Gikas & George
Tchobanoglous, The Role of Satellite and Decentralized Strategies in Water Resources
Management, 90 J. ENV’T. MGMT. 144, 149 fig.3 (2009) (illustrating a decentralized wastewater
treatment system for a small subdivision of houses); see also Landmark Dev. Group, LLC v. East
Lyme Zoning Comm’n, 2011 WL 5842576 (Conn. Super Ct. Oct. 31, 2011), at *12-22 (lengthy
discussion of community wells and community septic tanks); Royal Oaks Vista, L.L.C. v.
Maddox, 271 S.W.3d 479 (Ark. 2008) (holding that use of lot for a community septic tank violated
covenant).
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To encourage the development of these systems, a suburb’s zoning
ordinance might automatically relax a minimum-house-lot
requirement when a subdivider had provided a sufficiently safe
decentralized alternative. None of the zoning ordinances in either
Greater New Haven or Silicon Valley, however, offers developers this
option.154

Zoning officials, especially in Greater New Haven, have been eager
to protect from development the natural watersheds that feed
reservoirs. In a rural area, this policy commonly is cost-effective. But
when applied close to the urban core, a watershed-protection policy
reduces population density and is distinctly anti-urban. At a close-in
location, a system of post-reservoir water purification commonly is
superior.

The South Central Connecticut Regional Water Authority uses, in
different places, both these means to assure water quality. In 2018, the
Authority owned about 24,300 acres of land in the fourteen New Haven
suburbs studied, almost eleven percent of these towns’ total acreage.15s
In the relatively remote area around Lake Galliard in North Branford,
the largest of the Authority’s reservoirs, the dedication of Authority
lands to watershed protection likely is cost-justified. In a neighborhood
close to the City of New Haven, however, a system of post-reservoir
water purification makes more sense. Since 1860, Lake Whitney, a
dammed reservoir on the Mill River just north in the Town of Hamden,
has been the source of most of the City of New Haven’s water supply.
In 2018, hundreds of Hamden dwelling units lay within one block of the
shores of Lake Whitney. The tap water that the lake provides
nonetheless is potable. The Authority has attained this result by
repeatedly modernizing, most recently in 2005, its filtration facility just
downstream from the lake.1ss At this close-to-downtown location,
opting for post-reservoir filtration was more utilitarian than razing
hundreds of dwellings in Hamden.

A town’s decision to refuse to provide sanitary sewers can be the
cornerstone of its exclusionary land use policy. Connecticut courts have
repeatedly accepted the absence of sanitary sewers as an adequate

154 The Austin suburb of Lakeway comes closest. It reduces the required lot area in its basic
single-family zone from one acre to either 10,000 or 15,000 sq. ft. when a lot will be served by an
“organized sewer.” LAKEWAY, TEX., CODE OF ORDINANCES § 30.03.002(d) (2019).

155 REG'L WATER AUTH., 2018 ANNUAL REPORT 65 (2018), https://www.rwater.com/media/
3459/fy-2018-rwa-annual-report.pdf [https://perma.cc/J87V-988A].

156 CT Water Treatment Facility: New Haven, CT (2001-2005), MICHAEL VAN VALKENBURGH
ASSOC. INC,, http://www.mvvainc.com/project.php?id=13 [https://perma.cc/G69B-P28L].
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justification for a town’s large-lot zoning.1s” Perhaps tempted by this
opportunity to secure legal cover, three of New Haven’s five most
exclusionary suburbs decline to provide sanitary sewers anywhere in
town. Of the remaining two, Woodbridge provides them in about seven
percent of its territory, and Orange, in about fifteen percent.1ss In eight
of the remaining nine New Haven suburbs, by contrast, sanitary sewers
serve more than half of town territory.1s

A town’s decision not to sewer may be cost-justified. There may be
scant demand for dense housing, and hydrological conditions may
favor the use of wells and septic tanks. These conditions largely prevail
in Bethany and Madison, suburbs remote from the City of New Haven.
Three of the suburbs that have chosen to be mostly sewerless,
however— Guilford, Orange, and Woodbridge—each include
neighborhoods within a ready commute to downtown New Haven. The
lack of sanitary sewers in these neighborhoods impairs the metro’s
agglomeration efficiencies.

2. Open Space Set-Asides

Future historians of land policies in the United States are likely to
stress two massive changes that occurred during the twentieth century.
The first, portended by the arrival of zoning during the early decades of
the century, was a vast increase in municipal regulation of the use of
private land. The second trend has been less obvious. Partly spurred by
the environmental movement that blossomed around 1970,
governments and nonprofit institutions have started to protect an ever-
increasing fraction of land from development of any kind. Greater New
Haven has led the three metros in this pursuit, with Silicon Valley a
close second, and Greater Austin not far behind.1&0 To illustrate the

157 See, e.g., De Mars v. Zoning Comm’n of Town of Bolton, 115 A.2d 653, 654 (Conn. 1955)
(rebuffing a claim that town’s 40,000 sq. ft. minimum lot requirement for a house was an
unreasonable exercise of the police power). Courts in other states have similarly tended to defer
to local minimum lot-size requirements. A leading decision is Simon v. Town of Needham, 42
N.E.2d 516 (Mass. 1942). Boudreaux, supra note 23, at 20-27, selectively reviews the case law.

158 The sewered areas of both Woodbridge and Orange are primarily devoted to commercial
uses. See SCRCOG, PLAN OF CONSERVATION AND DEVELOPMENT, appendixes (2009),
http://scrcog.org/wp-content/uploads/reports/ AmendedPOCDfinal21July2009withMaps.pdf
[https://perma.cc/2SYB-HCAG®6] (providing maps of each town’s sewered area).

159 Id.

160 In Silicon Valley, the Midpeninsula Regional Open Space District, founded in 1972, has
been a major institutional presence. In 2018, the District held eleven open-space reserves, totaling
twenty-one square miles, within the whitish territory of Figure 1, supra p. 1638. Most of these
holdings were high in the Mountains. See Welcome to the Midpeninsula Regional Open Space
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magnitude of the change, Connecticut had no system of state parks
prior to 1913.161 In 1997, the state legislature announced the goal of
acquiring, or permanently protecting, twenty-one percent of the state’s
land as open space by the year 2023.162

In many contexts, the preservation of open space is meritorious.
Especially in a rural setting, the conservation of land can provide habitat
for wildlife, preserve endangered species, protect watersheds that feed
reservoirs, and offer opportunities for outdoor recreation.163 Residents
of an urban area also unquestionably benefit from parks and other open
spaces, welcome forms of relief from asphalt and concrete.16¢ During the
mid-nineteenth century, civic leaders in Manhattan had the wisdom to
create Central Park, which provided needed respite from the relentless
northerly march of the grid of streets.165

The provision of open space in an urban area, however, is not
invariably benign. The agglomeration benefits of urban living spring
from population density. Open spaces reduce density. From a utilitarian
perspective, just as there can be too little open space, there also can be
too much. The value of a particular open space may be less than the sum
of the forgone benefits of development (the opportunity costs) and the
loss of agglomeration benefits. New York City’s leaders, for example,
would have been foolhardy to have set aside as a park the half of
Manhattan lying north of 59th Street, Central Park’s southern
boundary.

Guilford, one of New Haven’s five most exclusionary suburbs and
not an extreme outlier on these issues, highlights the variety of
institutions that have assisted in the setting aside of open space.

District, OPEN SPACE (2019), https://www.openspace.org/sites/default/files/district_map.pdf
[https://perma.cc/5SSR-B8GM]. There also have been municipal acquisitions, notably the City
of Palo Alto’s purchase of Foothill Park, discussed supra text following note 89.

In the northwest sector of Austin, the most pertinent local land trust is the Hill Country
Conservancy, founded in 1999. The City of Austin also has undertaken major land acquisitions
in its northwestern section, primarily to add to the Balcones Canyonlands Preserve. See infra note
199 and accompanying text.

161 CONN. DEP’T OF ENERGY AND ENV’T PROT., CONNECTICUT STATE PARKS, A CENTENNIAL
OVERVIEW: 1913-2013 (July 2014), https://portal.ct.gov/DEEP/State-Parks/Centennial/State-
Parks-History [https://perma.cc/FDG3-ACLF].

162 CONN. GEN. STAT. § 23-8(b) (2019). The legislation contemplates state ownership of about
half the acreage, with the balance protected mostly by local governments, land trusts, and water
companies.

163 VIRGINIA MCCONNELL & MARGARET WALLS, RESOURCES FOR THE FUTURE, THE VALUE OF
OPEN SPACE: EVIDENCE FROM STUDIES OF NONMARKET BENEFITS (2005).

164 See Matthew A. Turner, Landscape Preferences and Patterns of Residential Development,
57 J. URB. ECON. 19 (2005) (emphasizing value of open space in urban areas).

165 On Central Park, see THE GREATEST GRID: THE MASTER PLAN OF MANHATTAN 1811-2011
118-21 (Hilary Ballon ed., 2011).
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Guilford has a land area of forty-seven square miles, making it handily
the largest of New Haven’s suburbs. Because it lies east of the City of
New Haven and thus further from New York City, development
pressures have been less intense. Guilford’s topography has somewhat
accentuated the hankering of its residents for open space. Much of the
town’s coastal area along Long Island Sound consists of tidal wetlands,
and its upland regions contain several lakes. Most of the terrain in the
northern half of Guilford is rugged and beyond an easy commute to
downtown New Haven. Guilford’s policies regarding its southern half,
bisected by I-95, more greatly affect the welfare of the residents of
metropolitan New Haven.

In 1918, the fraction of Guilford’s land area set aside as open space
was conceivably as low as 2%, and certainly less than 5%.1¢6 By 2015, the
percentage had risen to 33%, primarily on account of events in the
northern portion of town.l& In 2018, the owners of the greatest
percentages of open-space land in Guilford were the South Central
Connecticut Regional Water Authority, with 11% of town acreage, and
the nonprofit Guilford Land Conservation Trust, with 10%. The next
highest were the town itself (7%) and the State of Connecticut (4%).

As Guilford illustrates, the flowering of open-space sentiment has
prompted action by governments at all levels. Among the government
inducements have been tax subsidies to nonprofit land trusts. Since
1980, the federal income tax code has included a provision governing
the deductibility of the donation of a perpetual conservation easement
to a land trust.168 The state of Connecticut has provided additional tax
inducements.16® Since 1991, each of New Haven’s fourteen suburbs has

166 For example, the State of Connecticut’s acquisitions for Cockaponset State Forest, its main
holding in Guilford, did not begin until the 1920s. And only in that same decade did the
predecessor of the Regional Water Authority begin acquiring watersheds to protect its major
reservoir in nearby North Branford. The Guilford land trust was not formed until 1963.

167 MILONE & MACBROOM, GUILFORD PLAN OF CONSERVATION AND DEVELOPMENT UPDATE
17 (2015), http://www.ci.guilford.ct.us/wp-content/uploads/FINAL-Guilford-PoCD-2015.pdf
[https://perma.cc/PU87-H2DP]. The indicated percentage of open space includes RWA’s
holdings.

168 26 U.S.C. § 170(h) (2000).

169 CONN. GEN. STAT. § 12-217dd (2019) (providing as much as a fifty percent tax credit to a
donor that owes state corporation business taxes); see also CONN. GEN. STAT. § 12-107(e) (2019)
(providing favorable property taxation of land set aside as open space).
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had a land trust.170 Guilford’s land trust, created in 1965, now owns
more acreage than any other in Connecticut.171

As noted, the Town of Guilford has refused to install sanitary
sewers and requires a four-acre minimum house lot in much of its
northern section. These policy choices have driven down the market
value of undeveloped land and abetted landowners’ willingness to forgo
development.

In at least five instances since 1997, New Haven’s suburbs have
acquired an undeveloped tract, averaging 150 acres in area, explicitly to
prevent housing development.172 Although the details of these transfers
have varied, the following script generally applies.17s The town employs
various exclusionary practices to depress the market value of the
undeveloped tract. The landowner then threatens to sell the tract to a
housing developer, perhaps one who might invoke the Connecticut
Appeals Act as leverage. Bargaining between town and landowner
ensues. In the end, to prevent development, the town acquires the tract,
either by voluntary transfer or exercise of the power of eminent domain.

The Town of Orange, true to its traditionally exclusionary bent,
carried out the most memorable of these five purchases. Hubbell, Inc.
owned a 376-acre tract, in 2010 the largest undeveloped parcel
remaining in Orange. The town had successively raised its minimum
required house-lot for this property, starting with half an acre in 1938,
the year of Orange’s first zoning ordinance, and culminating with one
and a half acres in 2004. In 2010, Hubbell proposed to develop 225
houses, some of them subsidized, on the 376 acres. Hubbell eventually
agreed to sell the tract to the town for $7.2 million. The town’s leaders

170 CONN. LAND PRESERVATION COUNCIL, LAND TRUSTS BY TOWN,
https://ctconservation.org/find-a-land-trust [https://perma.cc/GEK2-MH75]; see also Nancy A.
McLaughlin, Perpetual Conservation Easements in the 21st Century: What Have We Learned and
Where Should We Go from Here?, 33 UTAH L. REV. 687, 690 (2013) (graphing growth of number
of land trusts nationally).

171 Land Acquisition, GUILFORD LAND CONSERVATION TRUST, https://guilfordlandtrust.org/
wordpress/about/how-can-you-protect-your-land [https://perma.cc/ME5A-XECP].

172 On this strategy, see Stephan Schmidt & Kurt Paulsen, Is Open-Space Preservation a Form
of Exclusionary Zoning?: The Evolution of Municipal Open-Space Policies in New Jersey, 45 URB.
AFFS. REV. 92 (2009); see also Tondro, supra note 146, at 159 (asserting that five Connecticut
towns had acquired lands to squelch proposed Appeals Act projects).

173 The other four instances: Woodbridge voluntarily purchased the Elderslie Preserve (198
acres) in 2000 and the Country Club of Woodbridge (150 acres) in 2009. Branford and North
Haven exercised their powers of eminent domain. See Town of Branford v. Santa Barbara, 988
A.2d 209 (Conn. 2010) (encompassing 77 acres); Peter Rock Assocs. v. Town of North Haven,
756 A.2d 335 (Conn Super. Ct. 1998), aff’d, 756 A.2d 290 (Conn. App. 2000) (involving 182 acres
acquired to expand an adjacent park); ¢f. David A. Dana, Exclusionary Eminent Domain, 17 SUP.
CT.ECON. REV. 7 (2009) (discussing condemnation of buildings where lower-income households
reside).
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then asked voters to ratify the purchase in a referendum. Prior to the
vote, the town’s top elected official advised that the purchase would
serve the fiscal interests of Orange households. He predicted that a
typical homeowner’s annual costs of financing the purchase of the
Hubbell site would be far less than the costs of financing services to the
new residents were the property to be developed.i74 In July 2011, 83% of
Orange voters approved the proposed purchase.

Connecticut’s system of school finance helped clinch this outcome.
Several Connecticut Supreme Court decisions, the first in 1977,
compelled the Connecticut legislature to tilt formulas for state aid to
schools more sharply in favor of jurisdictions with relatively poor
residents, and against wealthy suburbs such as Orange.17s These changes
may have deepened antigrowth sentiments in the town. It is unlikely
that many Orange voters were eager to add to public open space as such.
They mostly dwell in houses on lots of 0.5-1.0 acres, and the town
already owned several spacious hiking areas.17s Orange voters appear to
have supported the purchase of the Hubbell tract mainly to avoid fiscal
burdens, and, in some instances, the prospective influx of less
prosperous neighbors.

C.  Zoning in New Haven’s Middle-Income Suburbs:
Branford Turns Green

As Part I demonstrated, all New Haven suburbs, not just the five
most exclusionary, have a penchant for both large-lot zoning and
limiting as-of-right multifamily development. An important empirical
question is whether these tendencies have become more pronounced

174 Orange’s first selectman estimated that a typical homeowner’s annual share of the costs of
purchasing the Hubbell site would be $100, far less than $500, the annual costs of providing
public services. Brian McCready, Orange Residents Overwhelmingly OK $7.1M Hubbell Land
Purchase, NEW HAVEN REG. (July 28, 2017, 1:03 AM), https://www.nhregister.com/news/article/
Orange-residents-overwhelmingly-OK-7-1M-Hubbell-11562036.php [https://perma.cc/6YU7-
9B3Z].

175 See, e.g., Horton v. Meskill, 376 A.2d 359 (Conn. 1977). On the massive effect of these fiscal
changes, see Zachary D. Liscow, The Efficiency of Equity in Local Government Finance, 92 N.Y.U.
L. REV. 1828, 1854-55 (2017) (reporting sharp drop in state aid to Orange, Connecticut, relative
to the City of New Haven, between 1970 and 1999). While having more students generally
increases local schooling costs, in Connecticut a school system that enrolls more students from
lower-income households generally receives more state aid. See Base Aid Ratio, SCH. + STATE FIN.
PROJECT [https://perma.cc/K3QM-TFF5].

176 Prior to the Hubbell purchase, seven spacious sites in Orange were available for hiking and
other recreational use. ORANGE CONSERVATION COMM’N, A GUIDE TO THE OPEN SPACES OF
ORANGE, CONNECTICUT (2012), http://www.orangectconservationcommission.com/downloads/
Guide%20t0%200pen%20Spaces%20in%200range%20CT.pdf [https://perma.cc/QLN4-
AP6M].
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over time. In general, they have. Many New Haven suburbs have
significantly increased the minimum house-lot requirements in their
single-family zones, and none has decreased them.177 To underscore this
historical trend, this section invokes the zoning history of Branford, one
of New Haven’s middle-income suburbs, and formerly an important
outlet for regional development pressure.

Branford’s Green lies six miles east of the New Haven Green. In
1958, Interstate 95, as the highway is now called, first connected the two
towns and spurred Branford’s development. (See Figure 3.) Between
1950 and 1980, when Branford’s policies were generally pro-
development, its population almost tripled.

Daniel Cosgrove, a well-connected construction contractor and
political boss, dominated Branford politics during the 1960s and
1970s.178 Cosgrove headed the local Democratic committee and, more
pertinently, Branford’s sewer authority. His policies helped fuel a condo
boom. By 1989, the town had granted permits for forty-seven
condominium complexes with a total of 3,253 units, which in 2018
constituted about one quarter of the town’s housing stock.179 In the New
Haven region, Cosgrove’s tolerance of relatively dense developments
earned Branford the nickname “Condo City.”180 To avoid riling nearby
homeowners, condo developers commonly placed a wreath of open
space around their complexes, limiting town-wide walkability. In part
because condo-living tends to be less expensive, in 2016, Branford’s
median family income ranked eleventh highest among New Haven’s
fourteen suburbs.

By the 1980s, Branford’s politics had begun to green. Residents
formed the Branford Land Trust in 1967 and began using it as a vehicle
for acquiring open space. In the early 1980s, a grass-roots group, the
Beacon Hill Preservation Society, came to life and succeeded in
scotching a proposal for condo development near one of Branford’s

177 See supra note 59.

178 Marcia Chambers, The Boss of Branford, BRANFORD EAGLE (Oct. 6, 2006, 2:37 PM),
https://www.newhavenindependent.org/index.php/branford/entry/the_boss_of_branford
[https://perma.cc/RLIE-JWIV].

179 Eric Schmitt, Connecticut’s Condo Capital Deals with Boom Gone Bust, N.Y. TIMES (Sept.
3, 1989), https://www.nytimes.com/1989/09/03/nyregion/connecticut-s-condo-capital-deals-
with-boom-gone-bust.html [https://perma.cc/LV6H-YKHA]. In 2005, Branford had 3,700
condo units in fifty complexes. Susan Hodara, Weekender: Branford, Conn., N.Y. TIMES (Aug. 26,
2005), https://www.nytimes.com/2005/08/26/realestate/weekender-branford-conn.html
[https://perma.cc/7DCL-LJKL].

180 Andree Brooks, Town Reversing Stand on Condos, N.Y. TIMES (June 20, 1982),
https://www.nytimes.com/1982/06/20/nyregion/town-reversing-stand-on-condos.html
[https://perma.cc/ CMX2-NMS2].
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traprock ridges.18t During the 1980s, the Branford Land Trust witnessed
an “explosion of energy” as its membership and land holdings both
began to climb.182 Cosgrove, a skeptic of the value of preserving
wetlands, had become suspiciously wealthy during the 1960s and 1970s.
Cosgrove suffered a key defeat in 1983 when Judy Gott, who had run on
a platform of slowing the development of high-density condominiums,
was elected Branford’s First Selectwoman. In 1987, Gott pushed
through a zoning amendment that reduced the maximum density of
future multifamily developments from eighteen units to six units an
acre, a limitation that Branford continues to retain.1s

The greening of Branford’s politics has profoundly dampened
housing production. During Branford’s 1960s and 1970s phase as
Condo City, the town had approved 160 units of condominium
development per year. During the period 1997-2016, approvals of this
sort had fallen by ninety-five percent to eight per year.1s4 Since 1990,
when the formerly approved condo projects had been built out,
Branford’s population has been flat.

Branford’s political turn against development is analogous to Palo
Alto’s, although a decade or two later. A valuable counterweight to my
main narrative would be the history of a town where YIMBYs (Yes In
My Backyard advocates) had taken over from NIMBYs.185 But the
zoning histories of none of the forty-one localities included in this study
fit that scenario. 186

D.  Zoning in New Haven’s Blue-Collar Suburbs

East Haven, Meriden, and West Haven can be called, to invoke an
arguably anachronistic label, New Haven’s blue-collar suburbs. In 2013,
the median household income in each, while about fifty percent higher
than that of the City of New Haven itself, lagged behind the other eleven

181 Id. In 1991, the State of Connecticut, with help from the town and the Land Trust, bought
the ridge, known as Beacon Hill.

182 Christine E. Wanerka, The Branford Land Trust: History, in BRANFORD 350TH
CELEBRATION 27 (1994) (available in Branford Town Library).

183 BRANFORD, CONN., ZONING REGULATIONS § 3.4A (2015).

184 According to the State of Connecticut’s Department of Housing, between 1997 and 2016,
Branford granted permits for a total of 153 housing units in structures with five or more units.
Housing & Income Data, CONN. DEP’T OF ECON. & CMTY. DEV., https://portal.ct.gov/DECD/
Content/About_DECD/Research-and-Publications/01_Access-Research/Exports-and-Housing-
and-Income-Data [https://perma.cc/D2R6-LH28].

185 On this countermovement, see Kenneth A. Stahl, “Yes in My Backyard”: Can a New Pro-
Housing Movement Overcome the Power of NIMBYs?, 41 ZONING & PLANNING L. REP. 1 (2018).

186 Leander, Texas arguably comes closest. See supra text accompanying note 60.
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suburbs. Yet even these three suburbs engage in a form of exclusionary
zoning, one not practiced by less prosperous suburbs in the other two
metros.

West Haven and East Haven, as their names imply, immediately
adjoin the City of New Haven along Long Island Sound. These two
towns are the smallest of New Haven’s suburbs in area. West Haven
came into existence in 1921 when it was carved out of the larger Town
of Orange. In that year, downtown West Haven, which had enjoyed
longstanding streetcar links to downtown New Haven, was already
relatively dense. In 2016, 21% of West Haven’s population was African-
American, the second highest percentage for a New Haven suburb.1s
East Haven, by contrast, then was only 3% African-American. East
Haven’s percentage of Italian-Americans is 43%, the highest in the
region.188

Meriden’s downtown lies in a flat portion of Connecticut’s Central
Lowlands, about halfway between the cities of New Haven and
Hartford. Meriden developed as an industrial center during the late
nineteenth century. By 1900, it had a population of 29,000, at that time
42% of the combined populations of New Haven’s fourteen suburbs. In
2016, 27% of Meriden’s population was Hispanic, the highest of any
New Haven suburb.

The most striking aspect of these three blue-collar towns’ zoning
policies is the unanimity of their refusal to allow house lots small
enough to enable walkability. Each of their zoning maps permits, in a
solid majority of their residentially zoned area, only single-family
development. East Haven requires at least a 20,000 sq. ft. lot in these
single-family neighborhoods; West Haven, 16,000 sq. ft.; and Meriden,
11,250 sq. ft. By national standards, lots of this size are remarkably
spacious.1# The New Haven suburbs’ aversion to small house lots
pervades New England and perhaps much of the northeastern United
States.190

New Haven’s blue-collar suburbs are relatively tolerant, however,
of both “missing middle” and multifamily housing complexes. East
Haven allows duplexes on 39% of its residentially zoned land, more than
any other suburb in the study. West Haven permits triplexes on 18%,

187 In 2016, Hamden’s population was 25% Black.

188 David Holahan, Greater New Haven’s ‘Most Italian’ Roots Run Deep, HARTFORD COURANT
(Apr. 21, 2016, 12:00 AM), https://www.courant.com/hartford-magazine/hc-nhl-new-haven-so-
italian-20160423-story.html [https://perma.cc/DV6T-7GR2].

189 See supra notes 51-60 and accompanying text; see also NEW DIRECTIONS, supra note 59, at
183-84 (an assessment made in 1967: “[T]he consultants gained the impression that the majority
of persons in Connecticut felt that a lot was not ‘large’ until it exceeded a half-acre, or even one
acre. This can be contrasted to many other parts of the United States.”).

190 See supra notes 51-53, 68 and accompanying text.
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and Meriden, either a duplex or triplex, on 8%. The three towns permit
the construction of apartments or dense townhouses on 5.8% of their
residentially zoned territory, a figure far higher than 0.8%, the figure for
the other eleven New Haven suburbs. Meriden and West Haven also
contain, between them, 56% of the undeveloped acreage that New
Haven suburbs zone for multifamily use. These greenfield sites amount
to 2% of their combined residentially zoned territory.

Meriden and West Haven are outliers in Greater New Haven. They
would not be in northwest Greater Austin, whose suburbs collectively
also zone 2% of their undeveloped land for multifamily housing.191

IV. NORTHWEST AUSTIN'S BOOMING MUNICIPALITIES

Greater Austin is a plausible choice for the role of Sunbelt
boomtown. Between 1970 and 2010, the populations of Travis County,
where most of the City of Austin lies, and Williamson County, situated
just to the north, grew by a combined 234%. This rate of population
growth placed Greater Austin in the top handful of U.S. metros.192 By
comparison, over the course of these same four decades the headcount
in the United States increased by 52%; in Silicon Valley’s fifteen
suburbs, by 39%; and in New Haven’s fourteen suburbs, by 19%. The
Austin suburb of Round Rock, which in the 1990s became the
headquarters of Dell Computers, is the most conspicuous of the
burgeoning suburbs in Austin’s northwest sector. Figure 4 indicates its
location. Round Rock’s population exploded, partly on account of
annexations, from 3,000 in 1970 to an estimated 129,000 in 2018. A
central contributor to Greater Austin’s growth has been Texas’s local
government law, which is far better designed than both California and
Connecticut law to suppress exclusionary policies.

191 See supra Table 5.
192 See Frey, supra note 15, at 4.
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Figure 4: Greater Austin, Northwestern Sector
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A. Introduction to the Austin Area

In 1838, the newly formed Republic of Texas chose to site its capital
on a lightly settled bluff above the Colorado River, a watercourse less
well-known than another with the identical name that lies a thousand
miles farther west. The Austin area is the flattest of the three regions
studied and, unlike Silicon Valley especially, has a plentiful supply of
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undeveloped land.19s West and northwest of downtown Austin, the
terrain gently rises and eventually transitions into the Texas Hill
Country, widely perceived as the beginning of the American West.
Visible limestone outcroppings and caliche soils are common and limit
farming potential, especially in the western portion of Greater Austin.
Winters are mild, but summers can be oppressively hot and humid.

As elsewhere, water policies have strongly influenced development
patterns. In 1937, a century after Austin’s founding, the area’s newly
elected Congressman, Lyndon Baines Johnson, began a successful
campaign to win federal funding for a dam on the Colorado River a
dozen miles northwest of the city.19¢ This dam created a major reservoir,
Lake Travis. Lakeway, the westernmost of the Austin suburbs included
in this study, abuts its waters. Greater Austin sits above two major
sources of groundwater, the Trinity Aquifer and the Edwards
Aquifer.19s Water levels in both are dropping and may eventually slow
the pace of the metro’s development.1%

A century ago, Austin was by far the least populous of the three
metros. In 1920, the population of Travis County was 58,000, about
one-third that of the City of New Haven alone, and barely one-half that
of Santa Clara County. The expansions of both Texas state government
and the University of Texas at Austin, one of the largest universities in
the United States, have contributed to Greater Austin’s surge. IT firms,
searching for a metro attractive to techies but cheaper than Silicon
Valley, have also contributed to regional growth. Austin loyalists tout
many attractions, including the city’s reputation as the live-music
capital of the world.

Like Dallas, Houston, and San Antonio, the City of Austin is
physically vast. It currently encompasses three hundred square miles.
That area is slightly larger than the entire Silicon Valley study area
depicted in the whitish section of Figure 1, and more than fifteen times
the area of the City of New Haven. To lessen computational burdens, I

193 See Saiz, supra note 72, at 1258-59.

194 See Patrick Beach, Saddling the Colorado: How LCRA Brought Central Texas into Modern
Era, AUSTIN AMERICAN-STATESMAN (Sept. 25, 2018, 12:50 PM), https://www.statesman.com/
news/20161229/saddling-the-colorado-how-lcra-brought-central-texas-into-modern-era
[https://perma.cc/AJ2]-EZKR].

195 Aquifers of Texas, TEXAS ALMANAC, https://texasalmanac.com/topics/environment/
aquifers-texas [https://perma.cc/948G-L66D]. On management of the Edwards Aquifer, see
Gerald Torres, Liquid Assets: Groundwater in Texas, 122 YALE L.J. ONLINE 143 (2012),
https://www.yalelawjournal.org/pdf/1118_kt9z6078.pdf [https://perma.cc/4ZN7-AKE4].

196 Brantley Hargrove, Could a Tug-of-War Between Two Central Texas Counties Leave
Residents Without Drinking Water?, TEX. MONTHLY (Apr. 2019),
https://www.texasmonthly.com/articles/central-texas-drinking-water-crisis  [https://perma.cc/
Q96H-CEVD] (assessing possibility of future water shortages).
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focused only on zoning policies in the relatively prosperous
northwestern sector of Greater Austin. The light areas in Figure 4
indicate the 213 square miles included in the area of study. Many of the
dark areas in Figure 4, especially those in Williamson County, are
unincorporated and not zoned. More than a quarter of the light area lies
within the City of Austin itself, much of it land that the city annexed
between 1970 and 1989.197 The light area includes some of the City of
Austin’s most upscale neighborhoods, such as Tarrytown, as well as
several of its toniest suburbs, such as West Lake Hills.1¢ The City of
Austin, working with various partners, has created the Balcones
Canyonlands Preserve, an open-space project that in 2018 included
about fifteen square miles of city land in the western portions of the area
of study.1%

Of the three metros, Austin has the fewest suburbs, an outgrowth
of Texas local government law. The area of study includes eight suburbs
in their entirety. Four of these, the smallest in both headcount and area,
lie in Travis County south of the Colorado River. The larger four are all
situated further north, in Williamson County. In 2010, average
population density in the Austin study area slightly exceeded that of
New Haven’s suburbs but was less than half that of Silicon Valley.200

As a laboratory, Greater Austin promised several advantages
compared to other fast-growing Sunbelt metros. One is the presence of
the flagship campus of the University of Texas, which enhances
scholars’ familiarity with the metro. Another is the diversity of political
ideologies in Greater Austin. Voters in Travis County, “a blue dot in a
sea of red,” twice cast over sixty percent of their ballots for Barack
Obama in presidential elections. Williamson County, by contrast,
traditionally is solidly Republican. There, Barack Obama twice won
only about forty percent.20! This divide promised to help shed light on

197 See Johnny Bicycle, Austin Annexations by Decade (Map), REDDIT (July 15,2014, 4:27 PM),
https://www.reddit.com/r/Austin/comments/2asmct/austin_annexations_by_decade_map
[https://perma.cc/B4YE-3R3D] for a map of Austin’s annexations since 1959.

198 More precisely, the area studied includes the portion of the City of Austin that lies north
of the Colorado River and west of the MoPac Expressway, extended northwest along U.S. 183
after U.S. 183 intersects MoPac.

199 See Balcones Canyonlands Conservation Plan, TRAVIS CNTY.,
https://www.traviscountytx.gov/tnr/bccp [https://perma.cc/9YVF-U9HZ].

200 In 2010, Austin’s northwestern sector, as defined here, had a population density of about
1,600 per square mile. The New Haven suburbs averaged 1,300, and Silicon Valley, 3,700.

201 In the 2020 election, by contrast, Williamson County narrowly supported Biden over
Trump. Philip Jankowski, Suburban Swing: Once Reliably Red, Williamson Voters Back Both
Biden, ~ Cornyn, AUSTIN AMERICAN-STATESMAN (Nov. 7, 2020, 9:44 AM),
https://www.statesman.com/story/news/local/2020/11/07/suburban-swing-once-reliably-red-
williamson-voters-back-both-biden-cornyn/114726462 [https://perma.cc/953B-VDJU].
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whether Republican voting tendencies are associated with more
restrictive, or less restrictive, zoning policies.202

B.  The Pro-Growth Zoning Policies of the City of Austin and Its
Suburbs

Part I provides summary data on the zoning practices in the three
metros. According to all metrics applied, localities in the northwest
quadrant of Greater Austin are by far the least exclusionary. For
starters, they are less likely to insist on large house lots. West Lake Hills,
the most overtly exclusionary of the northwest Austin suburbs, does
require a minimum house lot of one acre on 99% of its residentially
zoned area. However, in two respects, West Lake Hills’s form of
exclusion is mild. On average, New Haven’s five most exclusionary
suburbs contain eight times the acreage of West Lake Hills, which
comprises only 3.7 square miles. Members of the New Haven quintet
also impose a two-acre, not a one-acre, minimum on 53% of their
residentially zoned land.203 And no suburb in the Austin region comes
close to rivalling the large lot requirements of the Silicon Valley suburbs
of Portola Valley and Woodside.

Greater Austin localities also are relatively tolerant, in single-
family neighborhoods, of allowing Eichler-sized 8,000 sq. ft. lots, the
bane of every New Haven suburb.204¢ The City of Austin and its four
northernmost suburbs permit lots of this size on a whopping 55% of the
area they restrict to single-family-detached development.20s

The northwestern Austin sector, moreover, far outstrips the other
metros in providing undeveloped sites zoned for multifamily housing.
Although Silicon Valley is more than twice as dense on average and
contains many more multifamily developments, its percentage of

202 Cf. Matthew E. Kahn, Do Liberal Cities Limit New Housing Development? Evidence from
California, 69 J. URB. ECON. 223 (2011) (finding that California cities with more residents
registered in left-leaning parties were less likely to permit new housing development); Jason
Sorens, The Effects of Housing Supply Restrictions on Partisan Geography, 66 POL. GEOGRAPHY
44 (2018) (finding that areas with more restrictive zoning become more Democratic).

203 The northwestern sector of Austin contains a second classically exclusionary suburb,
Rollingwood. In 2015, its households had the highest median income of any municipality in the
Austin area. Rollingwood, with 0.7 square miles, is the tiniest of the thirty-seven suburbs studied.
Its basic single-family zone requires a house lot of 15,000 sq. ft., less than blue-collar East Haven,
CT’s minimum of 20,000 sq. ft. See supra text accompanying note 189.

204 See supra Tables 3 & 4.

205 The four small Austin suburbs south of the Colorado River, by contrast, permit 8,000 sq.
ft. lots on only 10% of their total single-family acreage.
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undeveloped multifamily acreage is one-tenth that of the northwest
Austin.206

Texas’s fiscal structure may have helped keep its politics pro-
growth. Unlike both California and Connecticut, Texas has no income
tax. Property tax rates in Texas, by contrast, are high, averaging 2.18%
in 2018.207 Local governments in Texas rely on property tax revenues to
fund most local services, including schools. In California, by contrast,
voter approval of Proposition 13 in 1976 capped property tax rates at
1%, reducing a suburb’s fiscal advantages of permitting new
construction.208

C.  The Influence of Texas Local Government Law

Texas statutes do not direct a suburb to allow small house lots and
to zone a significant fraction of vacant land for multifamily housing.
But that is what most Austin suburbs do. These outcomes reflect not
only the policy preferences of suburban officials but also the traditional
pro-growth tilt of both the Texas legislature and the Texas judiciary.
Texas’s local government law has favored the evolution of muscular
central cities, such as Austin, and sharply constrained the emergence of
exclusionary suburbs. Connecticut, more than California, stands at the
opposite pole.2 Five Texas policies affecting the structure of local
government warrant emphasis. I present them in roughly decreasing
order of importance.

1. A Central City Can Veto the Incorporation of a Nearby Suburb

Texas has granted Austin, and its other most populous cities, the
right to prevent the creation of a new municipality within five miles of
its borders. The five-mile distance defines the reach of a populous city’s
Extraterritorial Jurisdiction (ETJ), an acronym familiar to Texas

206 See supra Table 5.

207 Allie Morris, Texas Has Third-Highest Property Tax Rate for Single-Family Homes, Study
Finds, SAN ANTONIO EXPRESS-NEWS (Apr. 9, 2019, 12:06 PM), https://www.expressnews.com/
news/local/politics/article/ Texas-has-third-highest-property-tax-rate-for-13753330.php
[https://perma.cc/6YFS-QTST].

208 Cf. Jonathan Schwartz, Prisoners of Proposition 13: Sales Taxes, Property Taxes, and the
Fiscalization of Municipal Land Use Decisions, 71 S. CAL. L. REV. 183 (1997) (contending, because
California grants localities a share of sales-tax revenues, Proposition 13 induced municipalities
to favor retail uses).

209 See supra text accompanying notes 141-42.
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attorneys and planners.210 In the 1950s, Austin did acquiesce in the
creation of the small municipalities of West Lake Hills and
Rollingwood, each located a few miles west of downtown. But, over the
decades, Austin typically has been hostile to the formation of new
suburbs within its ETJ, perhaps on account of its aspirations to
eventually annex the territories involved. The contrast with
Connecticut, where suburban towns have permanently ringed central
cities for a century or two, is particularly striking. A Texas approach to
municipal formation also would have transformed local governance in
Silicon Valley. There the backers of many successful municipal
incorporations sought to ward off annexation by a nearby city, such as
San Jose.211 Had California law conformed to Texas law, San Jose could
have vetoed the creation of these new suburbs.

2. Counties Lack Authority to Zone

Texas, unlike California and most other states, denies a county the
power to enact a zoning ordinance.2i2 Texas, however, is hardly
anarchic. The state authorizes a county to impose subdivision
regulations on its unincorporated territory, and many counties in the
Austin metro have done so.213 These regulations may include minimum
lot-size requirements, such as Travis County’s minimum of one acre for
a lot that will rely on a septic tank.214 These mandates, however, typically
are far less stringent than, for example, San Mateo and Santa Clara
Counties’ restrictions on the development of Stanford’s Foothill
lands.215

210 See TEX. LOC. GOV’T CODE ANN. § 42.021 (West 2013) (setting ETJ of five miles for a city
whose population is 100,000 or greater); id. § 42.041 (conferring veto power). Texas is not alone.
Tennessee, for example, generally bars the creation of a new municipality within three miles of
an existing city and within five miles of a city whose population exceeds 100,000. TENN. CODE
ANN. § 6-18-103(b) (West 2015). Oklahoma prohibits the creation of a new suburb within five
miles of a city with a population of 200,000. OKLA. STAT. ANN. tit. 11, § 2-104(A) (West 2021).

211 See supra text accompanying notes 100, 103.

212 See TEX. LOC. GOV’'T CODE ANN. §§ 231.001-.283 (West 2021) (carving out various
exceptions).

213 Id. § 232.001 (West 2015).

214 See TRAVIS COUNTY, TEX., CODE § 448.032(b) (2018); see also Subdivision Checklist,
WILLIAMSON CNTY. & CITIES HEALTH DIST. [https://web.archive.org/web/20150514023039/
http:/www.wcchd.org/docs/Subdivision_checklist_20110309.pdf].

215 See supra text accompanying notes 92-98.
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3. The Power, Especially of a Central City,
to Annex Territory Unilaterally

Prior to 2017, Texas authorized its populous chartered cities, such
as the City of Austin, to expand unilaterally.2t6 Until that year, a
municipality had the power to annex unincorporated territory within
its ETJ, even over the objection of residents and landowners in the
annexed area.2l” Like many of Texas’s populous cities, the City of Austin
warmly embraced this invitation.218 By 2017, the northernmost
extremity of the City of Austin had indeed pushed beyond Travis
County into Williamson County. Annexations have multiplier effects in
Texas. By annexing, a city can extend its ETJ, and thus the geographic
reach of its powers to both annex and veto the creation of a new suburb.

4.  Policies That Enable Developers to Obtain Utility Services

In Texas, a government that provides utility services has a duty to
serve, usually at a fee, all lands that it has fully annexed.2 The four large
suburbs in Williamson County each have a utility department that
provides both water and sanitary sewer services to most residents. In
Greater New Haven, in sharp contrast, the centerpiece of some towns’
exclusionary policies has been the denial of these services.220

A Texas municipality typically has no duty to provide utility
services to lands beyond the boundaries of its service area, which
commonly track city boundaries.221 Texas statutes, however, offer a
developer of a tract in an unincorporated area the option of establishing
a Municipal Utility District (MUD). A Texas MUD averages less than a
square mile in area, making some of them suitable candidates for

216 On Texas’s about-face in 2017, for counties with a population of at least 500,000, see Scott
Houston, Annexation: Legal Qeé~A, TEX. MUN. LEAGUE, https://www.tml.org/DocumentCenter/
View/233/Annexation---2018-01-PDF [https://perma.cc/4W2P-X8XL].

217 See, e.g., Allen v. City of Austin, 116 S.W.2d 468, 469 (Tex. Civ. App. 1938). Prior to 2017,
Texas was one of seven states to confer unilateral authority to annex. Christopher J. Tyson,
Localism and Involuntary Annexation: Reconsidering Approaches to New Regionalism, 87 TUL. L.
REV. 297, 318-25 (2012).

218 See supra note 197.

219 See TEX. LOC. GOV’'T CODE ANN. § 43.056(c) (West 2019) (requiring provision of water
and sanitary sewers after an annexation for “full-purpose[s]”); TEX. WATER CODE ANN.
§ 13.250(a) (West 2013).

220 See supra text accompanying notes 157-59.

221 City of Livingston v. Wilson, 310 S.W.2d 569, 576 (Tex. Civ. App. 1958).
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employment of decentralized utility technologies.222 Both the Texas
Commission on Environmental Quality and the city whose ET] includes
the proposed MUD have to consent to its formation.223s Nevertheless,
both routinely do. Round Rock’s ETJ, for example, currently includes
thirteen MUDs.224 The legislature’s provision of the MUD alternative,
long controversial in Texas, is yet another symbol of the state’s pro-
growth inclinations.22s

The Texas annexation process commonly produces suburbs with
weirdly shaped boundaries. In Connecticut and, to a lesser degree,
California, most municipalities are compact. As Figure 4 indicates,
Texas cities can look like portions of a Rorschach test. Northwest Austin
area suburbs, particularly those in Williamson County, are full of holes
(unincorporated areas) and include grotesquely shaped arms (typically,
extensions along highways or rivers). The latter may reflect
municipalities’ efforts to extend their ETJs, reap fiscal benefits, and
obtain the power to zone the annexed area. Landowners also may have
initiated some of these annexations, especially when creating a MUD
would be inferior to belonging a municipality saddled with a duty to
serve.

5. Texas’s Independent School Districts Have Their Own
Boundaries

In Connecticut, school district boundaries largely track town
boundaries.226 When the boundaries of both are congruent, Connecticut
zoning commissioners know that their decisions will significantly
influence the socioeconomic status of children enrolling in local public

222 See Sara C. Galvan, Wrestling with MUDs to Pin Down the Truth About Special Districts,
75 FORDHAM L. REV. 3041, 3044-45 (2007) (reporting that the average MUD serves 525 acres).
On decentralized utility systems, see supra text accompanying notes 153-54.

223 30 TEX. ADMIN. CODE § 293.11(d) (2021); TEX. WATER CODE ANN. §§ 54.014, 54.016
(2019).

224 These are mapped at Map of Round Rock, Texas, ROUND ROCK,
https://www.roundrocktexas.gov/wp-content/uploads/2015/01/cl_etj_muds.pdf
[https://perma.cc/KK45-KT4H].

225 Defenders of MUDs tout their tax advantages and value in enabling developers to secure
financing. See David Bumgardner & Keyavash Hemyari, Dodging Mud Slingers: An Analysis and
Defense of Texas Municipal Utility Districts, 21 TEX. REV. L. & POL. 377 (2017) (stressing the
latter). Critics point to instances of corruption and cronyism, lack of democratic oversight, and
aggravation of sprawl. See Galvan, supra note 222.

226 An exception in Greater New Haven is the regional school district that provides middle
schools and a high school to Bethany, Orange, and Woodbridge, three of the region’s five most
exclusionary towns.



1676 CARDOZO LAW REVIEW [Vol. 42:5

schools.2? And they also know that the local portion of the costs of
public education will invariably fall on members of their electorate. In
both California and Texas, the link between zoning decisions and
education is present but somewhat weaker. The high school that serves
Atherton, California, the wealthiest town in Silicon Valley, for example,
also serves East Palo Alto, California, the region’s least wealthy.22s The
adjective “independent” appears in the name of most school districts in
Texas, where district boundaries may spill over city borders.22> The
Eanes School District, one of the highest rated in the Austin area,
includes not only Rollingwood and West Lake Hills but also much of
the territory north and west of those suburbs. The Leander ISD includes
both the City of Leander and the City of Cedar Park. This uncoupling
of school district lines from city boundary lines somewhat attenuates
incentives for exclusionary zoning.23

D.  Racial Segregation in the Three Metropolitan Areas

Because Texas formerly was a Confederate state, it is timely to
introduce the topic of racial demography. A century ago, many early
supporters of zoning in the United States lauded its potential for
promoting racial segregation.23t Courts and legislatures of course have
deemed explicit zoning by race to be illegal.232 Residential racial

227 In recent decades, Connecticut has increasingly enabled pupils to transfer between local
school districts, somewhat weakening this link. See Christopher A. Suarez, Sliding Towards
Educational Outcomes: A New Remedy for High-Stakes Education Lawsuits in a Post-NCLB
World, 15 MICH. J. RACE & L. 477, 484-87 (2010).

228 See map at Menlo-Atherton High, CA HOMETOWNLOCATOR,
https://california.hometownlocator.com/schools/profiles,n,menlo-atherton%20high,z,
94025,t,pb, 1,1007127.cfm [https://perma.cc/3QXY-IM36].

229 See map at Austin Area School Districts Map, WE LOVE AUSTIN: HEJL REAL ESTATE TEAM,
http://weloveaustin.com/austin-area-school-districts-map [https://perma.cc/M2TH-W7WTJ].

230 See also Justin M. Ross, Fiscal Zoning and Fiscal Externalities, 71 NAT'L TAX J. 45 (2018)
(finding that a locality tends to be more pro-development when it can export part of the fiscal
burden of schools to residents of other localities).

231 See ROBERT C. ELLICKSON, VICKI L. BEEN, RODERICK M. HILLS & CHRISTOPHER SERKIN,
LAND USE CONTROLS: CASES AND MATERIALS 109-10, 635-37 (5th ed. 2021); RICHARD
ROTHSTEIN, THE COLOR OF LAW: A FORGOTTEN HISTORY OF HOW OUR GOVERNMENT
SEGREGATED AMERICA 43-54 (2017); JESSICA TROUNSTINE, SEGREGATION BY DESIGN: LOCAL
POLITICS AND INEQUALITY IN AMERICAN CITIES 85-97 (2018) (using regression analysis to
identify attributes of cities that first adopted zoning).

232 During the Lochner era, the Supreme Court struck down explicit zoning by race, and
numerous contemporary civil rights statutes prohibit the practice. See, e.g., Buchanan v. Warley,
245 U.S. 60, 82 (1917); Fair Housing Act of 1968, 42 U.S.C. §§ 3601-3631 (2012).
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segregation nonetheless unquestionably continues in the United States,
limiting the life chances of members of racial minority groups.23

Commentators debate the weightiness of the many causes of
residential segregation by neighborhood.2s# Current public policies,
among them exclusionary zoning, certainly have contributed.23s So have
private actions, such as steering by real estate brokers. In addition,
largely discontinued past practices, such as racially restrictive covenants
and overt redlining by mortgage lenders, may have cast shadows whose
effects continue.2s Households’ locational preferences also are
pertinent. As Thomas Schelling has shown, if the race of neighbors is
salient to a dwelling-seeker and individuals generally prefer to live in a
neighborhood with many residents like themselves, even a society
cleansed of racist practices might end up with neighborhoods that differ
by race.2s7

1. Trends in Racial Demography

By almost all measures, the incidence of racial segregation is
declining in the United States.238 In 1968, the Kerner Commission
famously declared that “[o]ur nation is moving toward two societies,

233 On the detriment to those excluded, see David Card & Jesse Rothstein, Racial Segregation
and the Black-White Test Score Gap, 91 J. PUB. ECON. 2158 (2007); David M. Cutler & Edward L.
Glaeser, Are Ghettos Good or Bad? 112 Q.J. ECON. 827 (1997).

234 See, e.g., PATRICK STARKEY, STUCK IN PLACE: URBAN NEIGHBORHOODS AND THE END OF
PROGRESS TOWARD RACIAL EQUALITY (2013).

235 See Jonathan T. Rothwell, Racial Enclaves and Density Zoning: The Institutionalized
Segregation of Racial Minorities in the United States, 13 AM. L. & ECON. REV. 290, 347 (2011)
(attributing at least twenty-five percent of U.S. racial segregation to zoning policies).

236 See, e.g., RICHARD R.W. BROOKS & CAROL M. ROSE, SAVING THE NEIGHBORHOOD:
RACIALLY RESTRICTIVE COVENANTS, LAW, AND SOCIAL NORMS (2013).

237 THOMAS C. SCHELLING, MICROMOTIVES AND MACROBEHAVIOR 140-55 (1978); see also
Patrick Bayer, Hamming Fang & Robert McMillan, Separate When Equal? Racial Inequality and
Residential Segregation, 82 ]. URB. ECON. 32 (2014) (marshaling data indicating that many
educated Black households prefer middle-class neighborhoods that are majority Black); Bryan S.
Graham, Identifying and Estimating Neighborhood Effects, 56 J. ECON. LIT. 450, 465-90 (2018)
(discussing how voluntary household sorting among neighborhoods might produce
neighborhoods different from those that a social planner would choose); Lee Anne Fennell,
Searching for Fair Housing, 97 B.U. L. REV. 349, 372-75 (2017) (reviewing studies of individuals’
preferences for neighborhoods of varying racial mixes and stressing that prior patterns of racial
segregation may have influenced these preferences).

238 JACOB L. VIGDOR & EDWARD L. GLAESER, THE END OF THE SEGREGATED CENTURY: RACIAL
SEPARATION IN AMERICA’S NEIGHBORHOODS, 1890-2010 (2012); John R. Logan, The Persistence
of Segregation in the 21st Century Metropolis, 12(2) CITY & COMMUNITY 160 (2013) (lamenting
lack of further progress).
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one black, one white—separate and unequal.”29 This statement
eloquently reminded the nation of challenges stemming from a legacy
of slavery. But the Kerner Commission badly forecast the nation’s actual
demographic future. In Silicon Valley in 2014, the sum of Blacks and
whites in fact was significantly less than the sum of Asians and
Hispanics.240 Between 2000 and 2014, the number of both Black and
white residents in Silicon Valley each declined by 14%. Greater New
Haven and Greater Austin, like most metros, also have witnessed large
increases in those who self-identify as either Asian or Hispanic. Table 8
presents snapshots of the racial demographics of the three metros in
two years, 1950 and 2014.241

239 NAT’L ADVISORY COMM’N ON CIV. DISORDERS, REPORT OF THE NATIONAL ADVISORY
COMMISSION ON CIVIL DISORDERS 1 (1968).

240 See infra Table 8.

241 Racial change over time is difficult to measure, in part because the Census Bureau
periodically revises the pertinent question in the decennial census.
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Table 8

Population by Race, 1950 and 2014

Silicon Valle New Haven NW Austin
) Suburbs Metro

1950
Total Population c. 140,000 201,978 c. 22,000
% Non-Hispanic c. 92.0% 99.1% c. 86.0%
white
% Black c. 2.0% 0.8% c. 2.0%

2014 (24 places) (14 places) (9 places)
Total Population 916,684 439,383 394,773
% White 41.1% 74.8% 65.1%
% Black 2.3% 7.7% 5.2%
% Asian 33.4% 4.3% 6.2%
% Hispanic 18.7% 11.1% 20.9%
%-age of places more 12.5% 64.3% 11.1%
than 80% white (3/24) (9/14) (1/9)
Suburb with highest Woodside Madison Rollingwood
percentage of whites (86.4%) (92.6%) (87.1%)
Suburb with median Palo Alto Milford Georgetown
percentage of whites (56.3%) (84.6%) (73.7%)
Suburb with lowest East Palo Alto West Haven Round Rock
percentage of whites (7.6%) (52.5%) (50.3%)
Suburb with highest Cupertino Woodbridge Cedar Park
percentage of Asians (66.3%) (15.5%) (8.8%)
Suburb with highest East Palo Alto Hamden Round Rock
percentage of Blacks (11.9%) (21.5%) (10.1%)
Suburb with highest East Palo Alto Meriden Round Rock
%-age of Hispanics (63.5%) (25.2%) (30.5%)

Source: Bureau of the Census, American Community Survey 2012-2016. Places include both
localities and, in Silicon Valley, Census Designated Places.
Note: In 2014, Hispanics of all races are tallied solely as Hispanics.
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Between 2000 and 2014, the number of whites in the northwestern
sector of greater Austin rose by 84,000.2¢2 During that same period, by
contrast, Silicon Valley lost 59,000 whites, and the New Haven suburbs,
27,500. As Table 8 indicates, in Silicon Valley the percentage of whites
fell the furthest, from 92% in 1950 to 41% in 2014.243 In New Haven’s
suburbs, whose combined populations include the highest percentage
of whites in the three metros, the drop over the course of that sixty-
four-year period was from 96% to 75%. In 1970, all fourteen of New
Haven’s suburbs were more than 90% white. By 2014, only Guilford and
Madison, both east of the city, remained that way. On the whole, the
population of the northwest sector of metro Austin, which is 21%
Hispanic, currently is more racially diverse than the New Haven
suburbs. Greater Austin is the only region studied where Americans in
all major racial groups have seen a rise in numbers.

Social scientists generally have been most troubled by the
residential segregation of African-Americans. In 1950, when racial
segregation was more pronounced in the United States, each of the
three metros had a recognized Black neighborhood with relatively
distinct boundaries. In the Silicon Valley of the 1950s and 1960s, many
Black households lived east of the Bayshore Expressway in either East
Palo Alto, then unincorporated, or Belle Haven, an adjoining
neighborhood in Menlo Park. In the City of New Haven, Dixwell
historically was the center of Black settlement, especially before the
1950s when an urban renewal program decimated the neighborhood.24
In the City of Austin in the mid-twentieth century, Black households
were concentrated in East Austin. East Austin lies east of East Avenue,
the street that in 1962 was widened to become I-35.245 In 1928, the City
of Austin had contemplated taking affirmative steps, in almost certain

242 Hereafter, “whites” refers to non-Hispanic whites.

243 A valuable source on racial change in suburbs is Myron Orfield, How the Suburbs Gave
Birth to America’s Most Diverse Neighborhoods, CITY LAB (July 20, 2012, 8:15 AM),
https://www.citylab.com/equity/2012/07/how-suburbs-gave-birth-americas-most-diverse-
neighborhoods/2647 [https://perma.cc/KTQ2-Z4LC]. Orfield’s test for the presence of a racially
integrated suburb was whether its population included between 20% and 60% non-Hispanic
whites, that is, a significant, but not preponderant, share of minorities. Orfield found that, in
2010, 44% of suburbanites in the fifty largest U.S. metropolitan areas lived in localities that met
this criterion.

244 See ROBERT A. WARNER, NEW HAVEN NEGROES: A SOCIAL HISTORY 195-99 (1940)
(including a map showing areas of concentrated Black residence in City of New Haven); RAE,
supra note 132, at 339 (describing effects of urban renewal).

245 See JASON MCDONALD, RACIAL DYNAMICS IN EARLY TWENTIETH-CENTURY AUSTIN,
TEXAS 70 (2012) (map showing residence by race, circa 1929).
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violation of Supreme Court precedent, to create a “Negro District” in
East Austin.246

In all three metros, the residential segregation of African-
Americans has become less prevalent. In 1950, eight of New Haven’s
fourteen suburbs had fifty or fewer Black residents. By 2014, none of
them did. In 1970, 83% of Black households in the New Haven metro
resided in the City of New Haven. By 2014, this percentage had declined
to 56%. If recent trends continue, by 2030 over half of the Greater New
Haven’s Black population will be living in the suburbs. The Black
population in East Austin similarly has plummeted as that area has
gentrified.2+” By 2010, more Black households in the Greater Austin area
lived outside the City of Austin than in the city itself.24s Between 2000
and 2014, the number of Black households in Williamson County’s four
booming suburbs—Cedar Park, Georgetown, Leander, and Round
Rock—increased by 10,000, and in the latter year constituted 4% of their
combined populations. In Silicon Valley, by contrast, between 2000 and
2014 the Black population fell by 3,400, to 2.3% of the region’s
population, a toll of high housing prices.2+> By 2014, East Palo Alto,
traditionally a center of Black population, was almost two-thirds
Hispanic.

Social scientists standardly employ a dissimilarity index to
compute the extent of racial segregation in a particular area.2s* Diversity

246 See Buchanan v. Warley, 245 U.S. 60 (1917); Eliot M. Tretter, Austin Restricted:
Progressivism, Zoning, Private Racial Covenants, and the Making of a Segregated City 18
(undated, but after 2012), https://repositories.lib.utexas.edu/handle/2152/21232
[https://perma.cc/5QQ7-2XNY]. On the history of racial segregation in the City of Austin, see
Dan Zehr, History of Austin’s Racial Divide in Maps, AUSTIN AMERICAN-STATESMAN,
http://projects.statesman.com/news/economic-mobility [https://perma.cc/4ACEM-SA3R]
(including detailed maps from 1940 to 2010).

247 Audrey McGlinchy, Residents of East Austin, Once a Bustling Black Enclave, Make a
Suburban Exodus, NPR CITIES PROJECT (July 12, 2017, 9:18 AM), https://www.npr.org/2017/07/
12/536478223/once-a-bustling-black-enclave-east-austin-residents-make-a-suburban-exodus
[https://perma.cc/F528-8YZ9].

248 Kirk Goldsberry, It’s Foolish to Define Austin by Its City Limits, FIVETHIRTYEIGHT (Jan.
26, 2015, 9:29 AM), https://fivethirtyeight.com/features/austin-city-limits-population-growth
[https://perma.cc/GMJ2-PQUU].

249 Cf. IsSI ROMEM & ELIZABETH KNEEBONE, TERNER CTR. FOR HOUS. INNOVATION,
DISPARITY IN DEPARTURE: WHO LEAVES THE BAY AREA AND WHERE DO THEY GO? (Oct. 30,
2018), http://ternercenter.berkeley.edu/uploads/Disparity_in_Departure.pdf [https://perma.cc/
HZ77-LZV3] (documenting that out-migrants from Silicon Valley tend to have lower incomes).

250 The dissimilarity index indicates the percentage of Black households who would have to
move to equalize the Black/white ratio in every neighborhood. See VIGDOR & GLAESER, supra
note 238, at 2-3 (explaining difference between the dissimilarity index and its chief alternative,
the isolation index). It is far from clear whether most members of racial minority groups would
regard a dissimilarity index of zero as ideal. See Bayer et al., supra note 237; Robert C. Ellickson,
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and Disparities, a website that John Logan helps maintain at Brown
University, provides dissimilarity indexes over time for all U.S.
metros.2s! Logan’s data affirm that Black/white segregation continues to
exist in the three metros chosen for study, but that, between 1980 and
2010, it declined in each.252 According to Logan, the New Haven metro
is the most racially segregated of the three, and the only one more
segregated than the median U.S. metro. His data indicate that the
Black/white dissimilarity index in New Haven fell, between 1980 and
2010, from sixty-nine to sixty-two. In the Austin metro, the drop was
the largest of the three, from sixty-five to forty-eight, consistent with
the national pattern that fast-growing metros tend to be less racially
segregated.2s3 Logan identifies the San Jose metro, where the index
dropped from forty-eight to thirty-nine, as the least segregated of the
three regions. The most racially segregated metros in the U.S., many of
them in the northern Midwest, are far more racially segregated than any
of the three examined here.

2. Explicit and Implicit Racial Motivations for Zoning in the
Three Metros

In 1920, 20% of the residents of the City of Austin were Black, a
percentage then far higher than that of the City of New Haven (3%) and
the City of San Jose (0.5%).25¢ The Black households who took part in
the Great Migration from 1920 to 1970 tended to exit states such as
Texas that had been members of the Confederacy. By 1950, the
percentage of Blacks in the City of Austin had fallen to 13%, and, by
2014, to 7%. In the City of New Haven, by contrast, the percentage rose
from 3% in 1930, to 6% in 1950, to 26% in 1970, and to 33% in 2014.

The Puzzle of the Optimal Social Composition of Neighborhoods, in THE TIEBOUT MODEL AT
FIFTY: ESSAYS IN PUBLIC ECONOMICS IN HONOR OF WALLACE OATES 199 (William A. Fischel ed.,
2006).

251 John Logan, Diversity and Disparities, BROWN UNIV., https://s4.ad.brown.edu/projects/
diversity/segregation2010/Default.aspx?msa=41940 [https://perma.cc/DY7D-JMSA].

252 Id. Logan’s definitions of the boundaries of the three metros vary somewhat from those
used to create Table 8.

253 Joe Cortright, The Persistence of Residential Segregation, CITYOBSERVATORY (May 6,
2018), http://cityobservatory.org/the-persistence-of-residential-segregation [https://perma.cc/
FEX6-YKAC].

254 See CAMPBELL GIBSON & KAY JUNG, U.S. CENSUS BUREAU, HISTORICAL CENSUS STATISTICS
ON POPULATION BY RACE 1790 TO 1990, AND BY HISPANIC ORIGIN, 1970 TO 1990, FOR LARGE
CITIES AND OTHER URBAN PLACES IN THE UNITED STATES (2005), https://www.census.gov/
content/dam/Census/library/working-papers/2005/demo/POP-twps0076.pdf
[https://perma.cc/4YWE-LVSE].
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Racial considerations, perhaps subconscious, have almost certainly
influenced the formally race-neutral zoning ordinances of the suburbs
in all three metros.2ss Prior to 1950, racial motivations probably were
most important in Austin, a region where explicit Jim Crow policies had
prevailed. After 1950, by contrast, race arguably was most salient in
Greater New Haven. The Great Migration brought large numbers of
Black households to the City of New Haven, which came to fit most
closely the exaggerated stereotype of a chocolate city surrounded by
vanilla suburbs. In these three metropolitan areas, only the City of New
Haven, in 1967, was the site of a late-twentieth-century riot with
predominantly Black participants.25

Silicon Valley unquestionably is the metro where racial animus is
least likely to have tarred zoning policy. The western United States has
long been the least racially segregated region in the United States. The
Black population has always been small in Silicon Valley. In the City of
San Jose, for example, the percentage of Black population was 0.6% in
1950, inching up to 2.5% in 1970, and to 3.1% in 2014. One of Joseph
Eichler’s distinctions as a homebuilder was his overt willingness,
unusual during the 1950s, to sell houses without regard to a purchaser’s
race or religion.2s7 In Silicon Valley, however, segregation by social class
appears to be roughly as pervasive as in the other two regions.

E. How Extreme Are Texas’s Policies?

In 2006, a Brookings Institution team led by Rolf Pendall published
the results of a national survey of local land use regulations. Its report
chided not only exclusionary regions, such as the Northeast, but also
“Wild Wild Texas,” where the authors concluded localities had been
regulating too little.25¢ Does “Wild Wild” fairly describe my findings for
Northwest Austin?

255 For evidence that racial considerations still motivate exclusionary practices, see Andrew
H. Whittemore, The Role of Racial Bias in Exclusionary Zoning: The Case of Durham, North
Carolina, 1945-2014, 50 ENV’T & PLANNING A: ECON. & SPACE 826 (2018) and sources cited
therein.

256 See Mary O’Leary, Ed Stannard & Shahid Abdul-Karim, 1967 Riots: Four Tense Days That
Began  ‘Evolution’ of Blacks, NEW HAVEN REG. (Aug. 14, 2017, 4146 PM),
https://www.nhregister.com/new-haven/article/1967-riots-4-tense-days-that-began-
11813921.php [https://perma.cc/GW3P-JFRK]. Neither Austin nor San Jose experienced one.
Susan Olzak, Suzanne Shanahan & Elizabeth H. McEneaney, Poverty, Segregation, and Race Riots:
1960 to 1993, 61 AM. SOC. REV. 590, 601 (1996).

257 Ocean Howell, The Merchant Crusaders: Eichler Homes and Fair Housing, 1949-1974, 85
PAC. HIST. REV. 379 (2016).

258 See Pendall et al., supra note 35, at 23-24, 31.
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Texas unquestionably fits the stereotype of a business-friendly,
small-government state.29 Some critics bewail the power of the state’s
homebuilding lobby.260 Both legislators and judges have nudged Texas
toward lightening the burdens of land use regulations. As noted, various
Texas statutes deny counties the power to zone and authorize a
developer in an unincorporated area to create a MUD to provide utility
services.2sl Other Texas enactments limit a municipality’s authority to,
for example, declare a moratorium on development, delay action on a
proposed subdivision map beyond thirty days, and require a
homebuilder to sell inclusionary units at below-market prices.262 And
members of the Texas judiciary, compared to California’s, probably
would be somewhat more sympathetic to a developer’s constitutional
challenge to the magnitude of a subdivision exaction for parks.263

Nonetheless, the Brookings team has exaggerated the
permissiveness of Texas’s legal culture. The Texas judiciary is not
especially hostile to local zoning. The Supreme Court of Texas, like
other state supreme courts, has been disinclined to uphold a
constitutional challenge to a zoning constraint.26¢ The leading Texas
decisions on large-lot zoning have sustained the practice.265 The Texas
legislature also has been unusually supportive of restrictive covenants,
another legal device that tends to freeze land uses in single-family

259 John D. Echeverria & Thekla Hansen-Young, The Track Record on Takings Legislation:
Lessons from Democracy’s Laboratories, 28 STAN. ENV’T L.J. 439, 519 (2009) (referring to Texas’s
“pro-property rights” culture).

260 Terrence S. Welch, Containing Urban Sprawl: Is Reinvigoration of Home Rule the Answer?,
9 VT.J. ENV’T L. 131, 149-53 (2008).

261 See supra text accompanying notes 221-25.

262 TEX. LOC. GOV’T CODE ANN. §§ 212.131-.139, 212.009 & 214.905(a) (West 2016).

263 Compare Associated Home Builders of the Greater E. Bay, Inc. v. City of Walnut Creek,
484 P.2d 606, 611 (Cal. 1971) (referring to “urgent needs” for more parks), with City of College
Station v. Turtle Rock Corp., 680 SW. 2d 802, 807 (Tex. 1984) (requiring “reasonable
connection” between exaction and service needs the subdivision had created).

264 See, e.g., City of Pharr v. Tippitt, 616 S.W.2d 173, 175-76 (Tex. 1981) (stating that a “zoning
ordinance . . . is presumed to be valid” as a constitutional matter). Compare Town of Beacon Falls
v. Posick, 563 A.2d 285, 292 (Conn. 1989) (similar), with Miller v. Board of Public Works, 234 P.
381 (Cal. 1925) (sustaining, a year prior to Euclid, the legitimacy of zoning as an exercise of police
power).

265 See, e.g., Mayhew v. Town of Sunnyvale, 964 S.W.2d 922, 934-35 (Tex. 1998) (unanimously
rejecting takings claim against Dallas suburb’s one-acre minimum-lot requirement and
recognizing the legitimacy of ordinance designed to protect the “character of the community”);
Sheffield Dev. Co. v. City of Glenn Heights, 140 S.W.3d 660 (Tex. 2004) (holding that zoning that
almost halved permitted housing density did not affect a taking under state constitution). But cf.
Dews v. Town of Sunnyvale, 109 F. Supp. 2d 526 (N.D. Texas 2000) (holding that town’s one-
acre zoning violated federal Fair Housing Act of 1968).
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neighborhoods.2é6 The authors of the 2008 Wharton Index, the most-
cited national survey of local zoning practices, found that twenty other
states had land use controls that were laxer than Texas’s.267 Moreover,
Wharton’s 2019 update on the restrictiveness of metropolitan land use
regulations places Dallas-Fort Worth, Houston, and San Antonio in the
nation’s middle half, not in the bottom quartile, where it situates
Atlanta and Chicago.2¢8 Contrary to the Brookings team, Herkenhoff
and his co-authors single out Texas’s zoning system as one that other
states should emulate.2e® Compared to Texas, New England states,
where the area of house lots is twice the national average, are greater
legal outliers.270 More fitting than Wild Wild Texas would have been
Overzoned New England.

V. THE BENEFITS OF URBAN DENSIFICATION

This Article now takes a more overtly normative turn. In this Part,
I contend that the greater residential densification of many parts of U.S.
metropolitan areas would benefit the nation. I feature portions of
Professorville, the single-family neighborhood close to Palo Alto’s
downtown, as candidates for denser housing development.27t The
construction of more housing in Professorville, of course, would clash
with other worthy goals, particularly historic preservation. As this Part
demonstrates, the case for densification is potent. Uncertainties of
course remain, and debate rightly will continue.

Benefit-cost analysis, a familiar workhorse, provides a basic
normative yardstick.22 Most commentators on land use policy employ
a version of this analytic approach, including defenders of the use of

266 See, e.g., TEX. PROP. CODE ANN. §§ 203.001-.005 (West 2014) (authorizing county
attorneys in counties with populations of at least 200,000 to sue to enforce private subdivision
covenants); id. §$204.001-.005 (authorizing, in these counties, seventy-five percent of
homeowner association members to extend, add to, or modify existing covenants).

267 Gyourko et al., supra note 29, at 711.

268 Gyourko et al,, supra note 30, at 41 fig.1.

269 Herkenhoff et al., supra note 19, at 90 (asserting, inconsistently with the 2008 Wharton
findings, that Texas’s land-use regulations are less restrictive than any other state’s); see also id.
at 98.

270 See supra text accompanying notes 51-53.

271 See supra note 34 and accompanying text.

272 See, e.g., CASS R. SUNSTEIN, THE COST-BENEFIT REVOLUTION (2018). Federal policymakers
are required to subject proposed policies to benefit-cost analysis. See Exec. Order No. 12866 § 1,
3 C.F.R. 638-40 (1994).
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zoning to slow neighborhood change.?73 Benefit-cost analysis is not a
magic solvent. It is inherently difficult to execute and commonly fails
to include normative considerations that many regard as pertinent.27+
Nonetheless, as a system for assessing both the advantages and
disadvantages of densification, it has no credible rival. From a benefit-
cost perspective, the construction of more housing in portions of
Professorville would be meritorious if gainers from the policy—
including housing consumers, housing suppliers, and the net
beneficiaries of greater agglomeration—would gain enough to
compensate losers from the policy, for example, some Silicon Valley
commuters and Professorville homeowners.27s

Land use policy is intriguing because there are sound reasons for
doubting the coordinating capacities of both market forces and
government planners. Justice Sutherland’s famous opinion in Euclid
rightly recognized that developers of apartment houses, if
unconstrained, might site them on overly small lots.2’s A zoning system
that restricted land uses to single-family detached houses, by
eliminating that sort of risk, therefore might enhance house values.2”7
That solution, however, would also tend to raise housing prices and
exclude some occupants from the neighborhood, costs that a benefit-
cost analyst would take into account. And public land use restrictions
invariably give rise to administrative costs and restrictions on a
landowner’s choices among uses.2”s Commentators, not surprisingly,
have been deeply divided about the general merits of public land use
controls.27

273 See, e.g., Bradley C. Karkkainen, Zoning: A Reply to Critics, 10 J. LAND USE & ENV’T L. 45,
74 nn.110-11, 77 (1994); Eric H. Steele, Participation and Rules—The Functions of Zoning, 11
AM. B. FOUND. RSCH. J. 709, 747 (1986). Both authors, commendably, warn against the freezing
of zoning designations. Karkkainen, supra, at 79; Steele, supra, at 747.

274 See 29 J. LEGAL STUD. 837-1177 (2000) (publishing contributions to a conference on cost-
benefit analysis); Zachary Liscow, Is Efficiency Biased?, 85 U. CHI. L. REV. 1649 (2018) (stressing
attention to distributive consequences of policy choices).

275 This is the standard Kaldor-Hicks yardstick, which itself has variations. See Richard
Craswell, Incommensurability, Welfare Economics, and the Law, 146 U. PA. L. REV. 1419 (1998).

276 Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 394-95 (1926).

277 See G. Donald Jud, The Effects of Zoning on Single-Family Residential Property Values:
Charlotte, North Carolina, 56 LAND ECON. 142, 148, 150 (1980) (finding a positive effect of a
single-family zone on house values); Janet Furman Speyrer, The Effect of Land-Use Restrictions
on Market Values of Single-Family Homes in Houston, 2 J. REAL EST. FIN. & ECON. 117 (1989)
(similar).

278 See Robert C. Ellickson, Alternatives to Zoning: Covenants, Nuisance Rules, and Fines as
Land Use Controls, 40 U. CHI. L. REV. 681, 688-90 (1973).

279 Skeptics include Bernard H. Siegen, Non-Zoning in Houston, 13 J.L. & ECON. 71 (1970),
and Andrew J. Cappel, Note, A Walk Along Willow: Patterns of Land Use Coordination in Pre-
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The case for densification assumes that adding people to a
metropolis, on the whole, benefits current residents. Large metropolitan
areas unquestionably are the workhorses of national economies.
Productivity per capita rises by fifteen percent worldwide when a metro
doubles in headcount.2s0 The densest U.S metro, Greater New York
City, is about twice as dense as the runner-up, Greater Los Angeles,
which in turn is three times denser than Greater Atlanta.2s1 However,
the average densities of U.S. metros are markedly lower than most
abroad. European metros are roughly four times denser, and Asian
metros, roughly eight times.2s2

An invisible hand does not assure the optimality of a metro’s total
population, its average population density, and the slope of the density
gradient from the metro’s center. In the absence of binding public land
use regulations, households’ decisions on where to reside and
developers’ decisions on where to build largely determine the extent of
a metro’s expansion. These private choices have pervasive spillover
effects, both positive and negative. No institution that might respond to
these externalities can be expected to work even close to perfectly.2s3 In
some contexts, private parties might be able to employ contracts,
norms, and other nongovernmental mechanisms to internalize the
externalities of urban growth.2s4 In this context, however, these tools of
private ordering are virtually always ineffectual. The private decisions
that influence a metro’s size and density are simply too numerous and
their effects too complex. The shortcomings of the invisible hand do
not, of course, imply that the public sector would necessarily handle the
problem more satisfactorily. A suburb’s exclusionary zoning practices
can themselves generate new negative externalities, for example, by
restricting the housing opportunities of nonresidents.

William Fischel has usefully drawn a “zoning haystack” that rests,
at bottom, on benefit-cost analysis.2s5 The haystack depicts the costs of

Zoning New Haven (1870-1926), 101 YALE L.J. 617 (1991). See also Ellickson, supra note 278.
Authors more admiring of zoning are cited supra note 273. Even critics of standard planning and
regulatory practices, however, agree that some zoning controls promise to generate benefits in
excess of costs. See, eg., ALAIN BERTAUD, ORDER WITHOUT DESIGN: HOW MARKETS SHAPE
CITIES 7 (2018), and sources cited supra note 16.

280 BERTAUD, supra note 279, at 145 (interpreting Luis Bettencourt & Geoffrey West, A
Unified Theory of Urban Living, 467 NATURE 912 (2010)).

281 Alain Bertaud, Clearing the Air in Atlanta: Transit and Smart Growth or Conventional
Economics?, 54 J. URB. ECON. 379, 382-83 (2003).

282 Id. at 382.

283 NEIL K. KOMESAR, IMPERFECT ALTERNATIVES: CHOOSING INSTITUTIONS IN LAW,
ECONOMICS, AND PUBLIC POLICY (1994).

284 See Ellickson, supra note 278, at 683-87.

285 WILLIAM A. FISCHEL, ZONING RULES!: THE ECONOMICS OF LAND USE REGULATION 324-
27 (2015).
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both too little, and too much, public regulation of private owners’ land
use decisions. In Fischel’s depiction, “good housekeeping” zoning
would maximize the value of land within a community, and would be
more cost-justified than, in his words, either “zero zoning” or “no-
growth zoning.”

A half-century ago, many urban specialists emphasized the
negative effects of metropolitan growth. George Tolley, a University of
Chicago economist, stressed in a notable 1974 article the deleterious
impact of residential densification on air quality and vehicular
congestion.2s6 Other problems, such as crime and housing costs, also
tend to increase with density.2s” Correctly recognizing that no invisible
hand would correct these diffuse externalities, Tolley concluded that big
cities tend to be too big. Since 1974, levels of air pollution in most U.S.
metros have improved markedly, thanks to environmental
regulations.2ss Traffic congestion, however, remains a salient concern
for many urbanites. In Professorville, opponents of a residential
densification could sincerely ground their opposition on fears of
negative effects on commuting times and parking options.

Tolley’s emphasis on the net detrimental effects of metropolitan
growth, however, is passé. Beginning in the 1980s, many economists
began stressing agglomeration efficiencies, a term capacious enough to
encompass the positive effects of both an increase in a metropolitan
area’s total population and the density of its residential neighborhoods.
Edward Glaeser, a preeminent urban economist, is one of the scholars
most closely associated with the idea.2s9 David Schleicher warrants
credit for importing agglomeration theory into the legal literature.2%

Agglomeration theorists identify three principal benefits of
density. All stem from the fact that closer physical proximity tends to
lower transportation costs and, thereby, increase chances of human
interaction. First, urban density tends to reduce the costs of
transporting goods, and of consumers’ trips to service providers.

286 George S. Tolley, The Welfare Economics of City Bigness, 1 J. URB. ECON. 324 (1974)
(discussing optimal “city size,” a term that conflates total metro population and the density of
metro settlement).

287 On crime, see Nicole Stelle Garnett, Planning for Density: Promises, Perils and a Paradox,
33 J. LAND USE & ENV’T L. 1, 17-22 (2017). As land becomes scarcer, the price of real estate
mounts.

288 Matthew E. Kahn, New Evidence on Trends in the Cost of Urban Agglomeration, in
AGGLOMERATION ECONOMICS 339, 347-49 (Edward L. Glaeser ed., 2010).

289 See EDWARD L. GLAESER, CITIES, AGGLOMERATION AND SPATIAL EQUILIBRIUM 116-64
(2008). Another much-cited work is Gilles Duranton & Diego Puga, Micro-Foundations of Urban
Agglomeration Economies, in 4 HANDBOOK OF REGIONAL & URBAN ECONOMICS 2063 (2004).

290 See David Schleicher, The City as a Law and Economic Subject, 2010 U. ILL. L. REV. 1507
(2009).



2021] ZONING AND THE COST OF HOUSING 1689

Manufacturers of auto parts traditionally tended to cluster near
Detroit.2o1 Higher density also typically enhances, for example, Uber
Eats options and the number of medical specialists within easy reach.
Second, higher density fosters specialization of capital assets, and, more
importantly, of human capital. Major sports stadiums tend to cluster in
metropolitan areas, as do teaching hospitals, high-powered law firms,
and innovative technology companies. Third, density increases
knowledge spillovers. Information-technology specialists seek to live in
Silicon Valley not only because they anticipate learning from one
another, both on and off the job, but also because the social
environment would spark among them sharper competition for
professional status.292 All of these potentially positive effects of density
are externalities that decentralized market forces could not possibly
internalize.

The desirability of densifying portions of a neighborhood such as
Professorville rests on three rationales. The first, and weakest, is the
weight of authority. With rare exception, specialists in urban economics
and related fields—the persons most knowledgeable about urban
externalities of all sorts—currently are boosters of urban density. These
specialists span a broad ideological spectrum, and include, among many
others, William Fischel, Edward Glaeser, Paul Krugman, David
Schleicher, and Jenny Schuetz.293 Fischel and Glaeser indeed have
explicitly urged greater densification of Silicon Valley.294

Second, the authors of the widely heralded economic critiques of
zoning cited at the outset of this article, such as Herkenhoff et al. and
Hsieh and Moretti, are all implicitly pro-density.2>s These authors are
economists and surely aware that zoning controls might successfully
curb some negative externalities. Their uniform willingness to proclaim

291 Id. at 1518.

292 See Sara Mitchell, London Calling? Agglomeration Economies in Literature Since 1700, 112
J. URB. ECON. 16 (2019) (finding that authors significantly enhanced their productivity by moving
to London).

293 See, e.g., Fischel, supra note 31, at 30 (favoring population growth in Boston-Washington
corridor and larger West Coast cities); EDWARD GLAESER, TRIUMPH OF THE CITY: HOW OUR
GREATEST INVENTION MAKES US RICHER, SMARTER, GREENER, HEALTHIER, AND HAPPIER 34
(2011) (asserting that Silicon Valley is “allowing too much space between its innovators”); Paul
Krugman, Cities for Everyone, N.Y. TIMES (Apr. 4, 2016), https://www.nytimes.com/2016/04/04/
opinion/cities-for-everyone.html [https://perma.cc/ WDF6-LPS7]; David Schleicher, City
Unplanning, 122 YALE L.J. 1670, 1673-74 (2013); Jenny Schuetz, Minneapolis 2040: The Most
Wonderful Plan of the Year, BROOKINGS (Dec. 12, 2018), https://www.brookings.edu/blog/the-
avenue/2018/12/12/minneapolis-2040-the-most-wonderful-plan-of-the-year [https://perma.cc/
G2PG-92VY] (lauding densification).

294 Fischel, supra note 31, at 30; GLAESER, supra note 293.

295 See supra text accompanying notes 19-22.
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that the zoning system is harming the national economy implies that
they regard the benefits of zoning to be minor.2%

Third, and most important, a handful of urban economists, most
notably David Albouy, Edward Glaeser, and various co-authors, have
published analyses that explicitly attempt to take into account both
positive and negative externalities of densification. Each concludes that
current zoning practices, on balance, are not cost-justified.” In
addition, Ahlfeldt and Pietrostefani, in the most thorough review of the
pertinent literature, assert that most investigators have concluded that
increases in urban density, on balance, usually have positive welfare
effects.298

In sum, most urban economists now reject George Tolley’s view
that metropolitan densification inflicts net costs. Greater urban
concentration is back in favor.

CONCLUSION

Menlo Park, the city just north of Palo Alto, is the home of
Facebook. In 2017, to help house its employees, Facebook and a partner
opened a 394-unit apartment complex in the city. The development,
known as Anton Menlo, is two miles from Facebook’s headquarters
building.2 It sits in an industrial area east of the Bayshore Expressway,
far from Silicon Valley’s liveliest shops and restaurants. Local politics
placed Anton Menlo where it is. In a Menlo Park neighborhood of
existing single-family houses, even modest ones, homeowners are
readily able to use the zoning process to veto the coming of multifamily
housing. To escape this zoning straitjacket, Facebook chose one of the
few sites available to it.

Zoning, as practiced in much of the nation, gravely misallocates
resources. Some distortions are micro, such as the mediocre siting of
Anton Menlo, and the lack of walkable neighborhoods in New Haven

296 See also Gyourko & Molloy, supra note 28, at 1330 (“In summary, most models and
empirical estimates suggest that [land-use] regulation reduces aggregate welfare, on net. And the
estimated effects are often economically large. Yet more remains to be done, particularly on
measuring the benefits that regulation may impart to local residents.”).

297 See David Albouy, Kristian Behrens, Frédéric Robert-Nicoud & Nathan Seegert, The
Optimal Distribution of Population Across Cities, 110 J. URB. ECON. 102 (2019) (presenting model
in which large cities tend to be too small); David Albouy & Gabriel Ehrlich, Housing Productivity
and the Social Cost of Land-Use Restrictions, 107 J. URB. ECON. 101 (2018); Glaeser et al., supra
note 11 (asserting that land use regulations in Manhattan, despite some benefits, are not close to
cost-justified).

298 Gabriel M. Ahlfeldt & Elisabetta Pietrostefani, The Economic Effects of Density: A Synthesis,
111 J. URB. ECON. 93 (2019).

299 See ANTON MENLO, https://www.antonmenlo.com [https://perma.cc/NV7R-MG3K].
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suburbs.300 Others are macro.30! If Silicon Valley were more populous,
it would be a world tech center even more attractive to IT workers. The
misuse of zoning squanders land, adds to the nation’s carbon footprint,
warps interstate migrants’ choices about where to reside, and helps
price poor households out of wealthier neighborhoods that would offer
better life prospects for their children. Of course, zoning, and allied
endeavors such as historic preservation and the conservation of open
space, also engender benefits. The downsides of public land use
controls, however, commonly swamp their upsides. The viewscapes
along the I-280 freeway through Silicon Valley’s foothills are sublime.
But the protection of these vistas, along with a concatenation of other
decisions, has helped boost the price of an Eichler tract house in south
Palo Alto to over $2 million.

This Article is part of a book project that will include an extended
discussion of possible reforms of zoning practices.32 Here, three
paragraphs must suffice. Since the birth of zoning a century ago, state
legislatures have been central in the shaping of land use policy.303 These
bodies should take up the gauntlet of zoning reform.304 Stirrings in
California, Oregon, and elsewhere affirm that state legislators are aware
of the centrality of their roles.?0s Because the likelihood of local self-
reform is slim, state preemption of local authority, on some issues, will
be necessary.36 Federal initiatives would be risky because mistakes, if
made, would be national in scope. Many Beltway lobbyists likely would

300 See supra text accompanying notes 68, 143 & 189.

301 On the effects of zoning policies on the severity of the business cycle, see YAIR LISTOKIN,
LAW AND MACROECONOMICS: LEGAL REMEDIES TO RECESSIONS 63-65 (2019); Edward L. Glaeser,
The Macroeconomic Implications of Housing Supply Restrictions, in HOT PROPERTY: THE
HOUSING MARKET IN MAJOR CITIES 99 (Rob Nijskens, Melanie Lohuis, Paul Hilbers & Willem
Heeringa eds., 2019).

302 Tentatively titled AMERICA’S FROZEN NEIGHBORHOODS, forthcoming from Yale
University Press.

303 See infra notes 312-13 and accompanying text.

304 See Anika Singh Lemar, The Role of States in Liberalizing Land Use Regulations, 97 N.C. L.
REV. 293 (2019) (reviewing history of state overrides of local zoning, for example, in the siting of
group-care homes, child-care facilities, and accessory dwelling units).

305 See supra note 81; Elliott Njus, Bill to Eliminate Single-Family Zoning in Oregon
Neighborhoods  Passes  Final Legislative Hurdle, OREGONIAN, (June 30, 2019),
https://www.oregonlive.com/politics/2019/06/bill-to-eliminate-single-family-zoning-in-
oregon-neighborhoods-passes-final-legislative-hurdle.html [https://perma.cc/R86A-K7MH].

306 In many exclusionary states, state reform of zoning undoubtedly would be an uphill
struggle. A 2018 poll in California found that, by a 3:1 margin, registered voters preferred that
“[t]he authority to approve housing developments should remain primarily with cities and
counties” over the proposition that “[t]he state should have greater authority to approve housing
developments than it does now.” U.S.C. DORNSIFE & L.A. TIMES, PRE-MIDTERMS CALIFORNIA
GENERAL ELECTION POLL 8 (2018) [https://perma.cc/S8YR-3VQ6].
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urge Congress to enact massively wasteful policies, such as a National
Housing Trust Fund or mandatory inclusionary zoning.307

In a Palo Alto neighborhood such as Professorville, a rezoning to
permit denser residential uses might triple the market value of houses.
This added wealth now is mostly forgone. The most intriguing reform
proposals would use this huge unearned increment—“betterment” as
the English would call it—to transform the local politics of zoning.30
There are three prime candidates to receive a share of the currently
forgone betterment. The first is the zoning government itself. In
Professorville, Elmendorf and Shanske would endorse giving the City
of Palo Alto a major fraction. They urge passage of a state statute that
would enable a local government to sell to developers, at auction, rights
to build denser housing.3» Palo Alto interest groups and politicians
tempted by this new source of revenue might be less likely to succumb
to NIMBYism. Alternatively, Schleicher proposes that a major fraction
of the forgone betterment go to the owners of Professorville houses
near, but not in, the areas rezoned for higher density.310 These financial
payoffs, he surmises, would foster greater neighborhood political
support for densification. The third basic option is to leave some or all
of the betterment with owners of houses in an area rezoned for denser
use. A state statute, for example, could authorize the owners of a
supermajority of the land area on a particular block-front to vote to
exempt themselves from Palo Alto’s land use controls, and instead to
subject themselves to the design standards of a state housing agency. If
state development standards proved to be less strict than Palo Alto
zoning, homeowners who opted out of local zoning would share in the
gains. This last strategy assumes that there are pro-density sleeper cells
in Professorville and that the state could awaken them.

The central aim of each of these reforms is to use the betterment
now left on the table to transform the incentives of those involved in
zoning politics. The feasibility and success of these various reforms are

307 For criticism of the Trust Fund, see Robert C. Ellickson, The False Promise of the Mixed-
Income Housing Project, 57 UCLA L. Rev. 983, 994-95 (2010). Skeptics have long asserted that
an inclusionary zoning policy may function, counterproductively, as a tax on housing
production. See, e.g., FISCHEL, supra note 285, at 280-82; Robert C. Ellickson, The Irony of
“Inclusionary” Zoning, 54 S. CAL. L. REV. 1167 (1981).

308 In England, the Uthwatt Report helped popularize the notion of betterment. See EXPERT
COMMITTEE ON COMPENSATION AND BETTERMENT: FINAL REPORT, Cmd. 6386 (1942).

309 Christopher S. Elmendorf & Darien Shanske, Auctioning the Upzone, 70 CASE W. RES. L.
REV. 513 (2020). Recognizing that localities might be tempted to zone more strictly in order to
increase developers’ bids, the authors also recommend establishing a baseline of development
entitlements. Id. at 532-35.

310 Schleicher, supra note 293, at 1725-32 (proposing a system of Tax Increment Local
Transfers (TILTs)).
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uncertain. An advantage of a federal system of government is, in the
well-known aphorism of Justice Brandeis, that states can serve as
laboratories.311

In 1922, Herbert Hoover, a Stanford graduate and then Secretary
of Commerce, appointed an Advisory Committee on Zoning. The
committee quickly published a Zoning Primer, and in 1924 issued the
Standard State Zoning Enabling Act.312 Hoover’s efforts helped fuel the
spread of zoning in the United States.313 The committee’s work was
based on a potentially sound premise: the risk that unregulated real
estate markets produce too many nuisance-like land uses. Since the
1920s, however, many local governments have learned to use zoning
powers to inflict new negative externalities. Localities do this, for
instance, when they limit the housing opportunities of non-residents
and prevent their metropolitan area from enjoying the many benefits of
greater density. It is time for state legislators to take notice.

311 New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).

312 U.S. DEP’T OF COMMERCE ADVISORY COMM. ON ZONING, A ZONING PRIMER (1922); U.S.
DEP’T OF COMMERCE ADVISORY COMM. ON ZONING, A STANDARD STATE ZONING ENABLING
ACT UNDER WHICH MUNICIPALITIES MAY ADOPT ZONING REGULATIONS (1924).

313 See Richard H. Chused, Euclid’s Historical Imagery, 51 CASE W. RES. L. REV. 597, 598-99
(2001).





