
2813 

A BOLT OF LIGHTNING: MEASURING THE IMPACT OF 
MODERN TRANSITIONS ON THE SUPREME COURT 

Daniel Kiel†

TABLE OF CONTENTS 

INTRODUCTION ......................................................................................................... 2814 
I. SUPREME COURT TRANSITIONS AS CONSTITUTIONALLY UNIQUE MOMENTS 2816

II. MEASURING THE IMPACT OF SUPREME COURT TRANSITIONS ........................ 2820 
A. When Incoming Justices Differ Ideologically from Departing Justices

 ................................................................................................................ 2821 
1. Appointing President ................................................................ 2821 
2. Differences in Justices’ Performance-Based Ideology ........... 2823 

B. When an Incoming Justice Affects the Outcomes of Cases ................ 2830 
1. Ideological Preference of Median Justice ............................... 2830 
2. Changes in Identity of Median Justice .................................... 2836 

C. The Most Significant Transitions ........................................................ 2839 
1. 1969: Chief Justice Warren Burger Replaces Chief Justice Earl

Warren ........................................................................................ 2841 
2. 1991: Justice Clarence Thomas Replaces Justice Thurgood

Marshall ...................................................................................... 2843 
3. Honorable Mentions and Near Misses ................................... 2845 

III. THE POTENTIAL IMPACT OF REPLACING JUSTICE GINSBURG ......................... 2847 
A. Evaluating a Hypothetical Ginsburg-to-Barrett Transition ............. 2847 
B. Replacing Justice Ginsburg: Echoes of Replacing Justice Marshall ... 2853

†  FedEx Professor of Law, The University of Memphis Cecil C. Humphreys School of Law. 
Thank you to the staff of Cardozo Law Review for pulling this volume together under 
extraordinary circumstances and for the opportunity to participate in this discussion. I am also 
endlessly grateful to the scholars who have compiled and continue to maintain the data upon 
which much of the analysis of this piece is drawn—without that data above revealed preferences 
in Justices’ votes, the rankings of Supreme Court transitions contained herein would not be 
possible. 



2814 CARDOZO LAW REVIEW [Vol. 42:7 

CONCLUSION ............................................................................................................. 2857 
EPILOGUE ................................................................................................................... 2858 

INTRODUCTION 

Lightning struck on September 18, 2020. In a year in which so 
many unimaginable events had unfolded and were unfolding, the death 
of Justice Ruth Bader Ginsburg sent shock waves not only through the 
nation’s legal community, but throughout the country. Ginsburg, a 
champion of women’s rights as both lawyer and Justice, the multi-time 
survivor of cancer, the Court’s tiny, surprising, and notorious rock star, 
passed away at a precarious moment. Aside from the existential 
challenge presented by the COVID-19 pandemic, the nation was 46 
days from a presidential election. Given that the responsibility of 
nominating Supreme Court Justices fell to the President, battle lines 
were drawn over whether the current President ought to move forward 
nominating a replacement for Justice Ginsburg, or rather, whether the 
results of the election should impact who the next Justice would be. 

Of course, similar lines had been drawn another time lightning had 
struck in a year of a presidential election, although the individuals 
guarding the lines had been reversed. In February 2016, Ginsburg’s 
friend, colleague, and rock star in his own way, Antonin Scalia, had 
passed away nearly nine months before the presidential election. 
Republican Senators mobilized to resist allowing Barack Obama to 
nominate Justice Scalia’s replacement, though many of the same 
Senators pushed forward in fall 2020 to replace Justice Ginsburg. 

During the 2016 kerfuffle, Ginsburg had candidly revealed her own 
thoughts on the matter. “There’s nothing in the Constitution that says 
the president stops being president in his last year,” she said before 
offering an endorsement of Obama’s nominee Merrick Garland as 
“[s]uper bright and very nice” and “about as well qualified as any 
nominee to this court.”1 So long as the Senate delayed, however, the 
identity of her next colleague on the Court would depend on the 
outcome of the election. At the prospect of a Donald Trump presidency, 
Ginsburg joked that her deceased husband would have said, “Now it’s 
time for us to move to New Zealand.”2 While Ginsburg ultimately 

 1 Adam Liptak, Ruth Bader Ginsburg, No Fan of Donald Trump, Critiques Latest Term, N.Y. 
TIMES (July 10, 2016), https://www.nytimes.com/2016/07/11/us/politics/ruth-bader-ginsburg-
no-fan-of-donald-trump-critiques-latest-term.html [https://perma.cc/JBD9-ECZQ] (“Asked if 
the Senate had an obligation to assess Judge Garland’s qualifications, her answer was immediate. 
‘That’s their job,’ she said.”). 

2 Id. 
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apologized for her public criticism of a candidate for public office,3 she 
had made clear her opinion about the impact Trump could have: “For 
the country, it could be four years. For the Court, it could be—I don’t 
even want to contemplate that.”4 

Four years later, with Trump completing a term in the White 
House in which two Supreme Court nominees (not to mention many 
other federal judges) had already been confirmed and seated, Ginsburg 
was forced to contemplate it in an unimaginable way. Just days before 
her death, she dictated a statement to her granddaughter: “My most 
fervent wish is that I will not be replaced until a new president is 
installed.”5 

Justice Ginsburg’s passing elevated the Supreme Court to the top 
of public dialogue on the election in the days that followed. The 
prospect of Trump replacing a liberal icon on the Court brought into 
focus the stakes of transitions among the Court’s nine Justices to the 
point that it was the first question asked in the first presidential debate.6 
Aside from the partisan battle over proceeding with a nomination and 
confirmation hearings in the shadow of the election as discussed 
elsewhere in this volume, the replacement of Justice Ginsburg would be 
the latest in the most unpredictable of American constitutional events: 
the replacement of a Supreme Court Justice. Like a bolt of lightning, 
such an event could happen at any time, and while its impact would 
always be significant, its magnitude would depend on circumstances. 

This paper seeks to contextualize modern Supreme Court 
transitions from 1953 to the present. First, it lays out the circumstances 
and variables that make Supreme Court transitions so unpredictable 
and potentially impactful. Then, the paper identifies a series of specific 
characteristics that can reveal the impact of Court transitions, such as 
the ideological balance of the Court and the ideological leanings of the 
sitting President, as well as the departing and incoming Justices. Using 
these criteria, the paper will present data and rankings of the twenty-
seven transitions between 1953 and 2018 beginning with the arrival of 
Chief Justice Earl Warren, a transition that marked a new era in the role 

 3 Michael D. Shear, Ruth Bader Ginsburg Expresses Regret for Criticizing Donald Trump, 
N.Y. TIMES (July 14, 2016), https://www.nytimes.com/2016/07/15/us/politics/ruth-bader-
ginsburg-donald-trump.html [https://perma.cc/MXZ2-JNVK]. 

4 Liptak, supra note 1. 
 5 Nina Totenberg, Justice Ruth Bader Ginsburg, Champion of Gender Equality, Dies at 87, 
NPR (Sept. 18, 2020, 7:28 PM), https://www.npr.org/2020/09/18/100306972/justice-ruth-bader-
ginsburg-champion-of-gender-equality-dies-at-87 [https://perma.cc/52C3-C63C]. 

6 See Allan Smith, First Question Takes on Supreme Court, in First Presidential Debate: Full 
Coverage and Fact Checks, NBC NEWS (Sept. 29, 2020, 9:32 PM), https://www.nbcnews.com/
politics/2020-election/live-blog/first-presidential-debate-trump-biden-n1241282/ncrd1241456#
liveBlogHeader [https://perma.cc/S7J3-BA92]. 
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of the Court within the country. Finally, the paper will contextualize the 
potential replacement of Justice Ginsburg using the same criteria, 
providing an analysis of prior Court transitions most analogous to this 
one. If Ginsburg is replaced by a Trump nominee confirmed by the 
Republican Senate, it is likely to be one of the more impactful strikes of 
lightning of this era.7  

I. SUPREME COURT TRANSITIONS AS CONSTITUTIONALLY UNIQUE
MOMENTS

A transition among the Justices of the United States Supreme 
Court is a unique event in the American constitutional system. While 
the Constitution created a “supreme Court,” and vested the nation’s 
judicial power in that body, it says precious little else about the body.8 
Federal judges, the document directs, “shall hold their Offices during 
good Behaviour, and shall, at stated Times, receive for their Services, a 
Compensation, which shall not be diminished during their 
Continuance in Office.”9 

For the nation’s other constitutional actors—the President and 
members of Congress—the Constitution lays out details regarding 
qualifications for office and the means and frequency of election.10 For 
the Justices of the Supreme Court, there is no mention of any 
qualifications. The appointment process is defined not in Article III, 
which lays out a role for the government’s judiciary, but in Article II, 
defining the executive branch. Toward the end of a long list of powers 
of the President (ahead of only a catch all “and all other Officers” 
clause), the Constitution dictates the “Judges of the supreme Court” are 
to be appointed by the President, by and with the advice and consent of 
the Senate.11  

And that’s it. 
What we know from the Constitution about the Supreme Court is 

paltry: the Court exists, its judges will be appointed by the President 
with advice and consent from the Senate, they will serve for their 

 7 This article was written and publicly released prior to the confirmation of Amy Coney 
Barrett on October 26, 2020. Aside from the Epilogue, supra, the article will not refer to events 
that took place subsequent to its drafting, but instead will maintain the uncertainty about future 
events that existed at the time of drafting. 

8 U.S. CONST. art. III, § 1. 
9 Id. 

 10 See U.S. CONST. art. I, §§ 2–4 (qualifications for House of Representatives, qualifications 
for Senate, elections for Congress); U.S. CONST. art. II, § 1 (President, electoral process and 
qualifications). 

11 U.S. CONST. art. II, § 2. 
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lifetimes, be paid for their work, and not receive a pay cut. While the 
Constitution provided for some jurisdictional guidelines for the Court’s 
work,12 it left much of the work in defining the Court—its makeup and 
its authority—to Congress.13 The first Congress passed the Judiciary Act 
of 1789, which created the first positions on the Court, six Justices, 
including a Chief Justice.14 Upon signing the Judiciary Act into law, 
President Washington quickly performed his constitutional duty by 
nominating the Court’s first six Justices, each of whom was confirmed 
by acclamation in the Senate.15 With that, the process of filling the seats 
among the Justices of the Supreme Court began. 

Since 1789, 114 Americans have served as justices of the Supreme 
Court—thus, a replacement has occurred, on average, every two to two 
and a half years.16 But even speaking of such regularity belies the wildly 
unpredictable nature of transitions on the Supreme Court. While the 
average might be a new appointment every other year, the reality is that 
the timing of Court transitions varies widely. For example, in 1811, two 
of James Madison’s nominees (Gabriel Duvall and Joseph Story) were 
confirmed to the Court on the same day (though they were seated 
several months apart);17 in the Court’s more contemporary period, in 
1971, two of Richard Nixon’s nominees (Lewis Powell and William 
Rehnquist) were confirmed days apart from one another and joined the 
Court on the same day.18 At the other extreme, the nine Justices who 
served the eleven years from 1994 through 2005 did so without a single 

12 U.S. CONST. art. III, § 2. 
 13 U.S. CONST. art. I, § 8 (“The Congress shall have the Power to . . . constitute Tribunals 
inferior to the Supreme Court . . . .”). The Court, too, would play a significant role in defining its 
role within the federal government. See Marbury v. Madison, 5 U.S. 137 (1803). 

14 Judiciary Act of 1789, ch. 20, § 1, I Stat. 73. 
15 Supreme Court Nominations (1789-present), U.S. SENATE [hereinafter Senate’s Supreme 

Court Nominations Page], https://www.senate.gov/legislative/nominations/SupremeCourt
Nominations1789present.htm [https://perma.cc/SL2G-58GT]. This page lists all nominations, 
arranged by nominating President, and includes date of nomination and the date and vote 
outcome in the Senate. 
 16 Considering that there have been 108 “replacements,” since the first six justices 
inaugurated the institution, that makes for 108 replacements over 231 years through 2020: an 
average of a transition on the Court, every two years, fifty-five days. 
 17 Senate’s Supreme Court Nominations Page, supra note 15. For the dates of service see 
Supreme Court of the United States, Justices 1789 to Present, SUP. CT. UNITED STATES [hereinafter 
Supreme Court’s Justices List], https://www.supremecourt.gov/about/members_text.aspx 
[https://perma.cc/5WED-3DBN]. This page lists all justices who have served on the Court and 
includes the Justices’ home state, appointing President, date judicial oath taken, and date service 
on the Court was terminated.  
 18 Senate’s Supreme Court Nominations Page, supra note 15; Supreme Court’s Justices List, 
supra note 17. 
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transition on the Court.19 Such variation occurs for many reasons, 
including historical fluctuation in how many Justices serve on the 
Court, but mostly due to the lifetime appointment that Justices receive. 
Transitions (generally) only occur when a sitting Justice retires or 
passes away.20 Thus, unlike the President, who is up for election every 
four years, or members of Congress, who face the electorate every two 
years in the House and every six years in the Senate, there is no 
timetable for Supreme Court transitions.21 

There is unpredictability, too, in the identity of who might become 
a Supreme Court Justice at any given moment. The Constitution says 
nothing on the matter aside from identifying who nominates a Justice 
(the President) and how they are confirmed (by the Senate). As a result, 
every Supreme Court transition depends substantially on who sits in the 
White House and the political balance of power in the Senate. 

A Supreme Court transition, then, depends primarily on four 
variables: the identity of the departing Justice, the identity of the 
President, the balance of power in the Senate, and the identity of the 
incoming Justice. And since a transition only occurs when a sitting 
Justice wishes it (through retirement or resignation) or when a sitting 
Justice passes away, as has occurred for 51 of the 106 Justices to end 
their tenures, the variables only matter at the lightning-strike moment 
that a transition occurs. Simply being President does not guarantee an 
appointment: in his first term, Richard Nixon made four appointments; 
during his four years in office, Jimmy Carter made none.22 

All of this randomness and unpredictability make every Supreme 
Court transition important. Whenever a transition occurs, there is no 
way of knowing when the next one will come (or when it does, which 
Justice will depart or who will be President or who will control the 
Senate). As the Supreme Court has come to play an increasingly 
significant role in not only the legal, but the cultural life of the nation, 
the stakes have been amplified. As seen in Figure 1, whereas 
Washington’s first six Justices (and many others) were confirmed 

 19 Supreme Court’s Justices List, supra note 17. The eleven-year gap is between the judicial 
oath taken by Stephen Breyer (August 3, 1994) and John Roberts (September 29, 2005). 
 20 Transitions may also occur when new seats are added to the Court (as occurred in 1807, 
1837, and 1863, though the number was ultimately reduced to its current size of nine in 1869) or 
if a justice is impeached (Samuel Chase was impeached, but not convicted and did not leave his 
seat) or forced to resign (such as Abe Fortas, who resigned under political pressure in 1971). 
 21 Perhaps the closest parallel is in the replacement of members of Congress who resign or 
pass away, also events that are irregular. In such circumstances, congressional seats are filled by 
state governors, but, unlike justices of the Supreme Court, only on a temporary basis. At the next 
federal election (no more than two years away), such positions are returned to the traditional 
electoral process. 

22 Senate’s Supreme Court Nominations Page, supra note 15. 
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unanimously, the most recent six confirmations have seen Justices 
confirmed with between 51% (Kavanaugh, 2018) and 78% (Roberts, 
2005) of support in the Senate, a run of contested confirmations 
unprecedented in the Court’s history. 

Figure 1. Senate Confirmation Votes for Selected Justices 

First Six Supreme Court Justices 

Year Justice 

% of Senate 
Voting for 

Confirmation 

 1789 Jay 100 

1789 Rutledge 100 

1789 Cushing 100 

1789 Wilson 100 

1789 Blair 100 

1789 Iredell 100 

Six Most-Recently Appointed Supreme Court Justices 

Year Justice 

% of Senate 
Voting for 

Confirmation 
2005 Roberts 78 
2005 Alito 58 
2009 Sotomayor 69 
2010 Kagan 63 
2017 Gorsuch 55 
2018 Kavanaugh 51 

As the balance of the Court shifts, the variables that have always 
dictated Supreme Court transitions—outgoing and incoming Justice, 
political control of the White House and Senate—overlay yet another 
variable: the likely impact on the decisions the Court will make. The 
stakes are highest in the moments when the transition portends a 
fundamental shift in the balance of the Court. That possibility is highest 
when the departing Justice is to be replaced by a President whose 
ideology differs and when the Court is already closely divided. For 
example, when Antonin Scalia passed away in February 2016 during 
Barack Obama’s presidency, the prospect of a left-leaning President 
replacing a conservative Justice on a Court with an ideological balance 
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of 5-4 in favor of conservatives might have flipped the Court. Of course, 
Republicans controlled the Senate at the time, a power they utilized to 
deny hearings to Obama’s nominee Merrick Garland. The transition 
that ultimately resulted after the election of Donald Trump—from 
Scalia to Neil Gorsuch—had a far less significant impact on the Court’s 
ideological balance than a Scalia-to-Garland transition might have and 
the Court’s 5-4 balance was maintained. 

Thus, not all Court transitions are created equal. The next Part 
seeks to identify criteria to determine which transitions have mattered 
most in shaping the modern Supreme Court. 

II. MEASURING THE IMPACT OF SUPREME COURT TRANSITIONS

Transforming the Supreme Court is an exceedingly gradual 
process. Given the lifetime appointments, each transition among 
Justices only affects one of the nine seats on the Court. In contrast, the 
identity and ideology of the President might flip entirely every four 
years; the majority of the House of Representatives could reverse every 
other year simply through elections. Even in the Senate with its 
staggered six-year terms, a third of the Senate is up for election every 
other year and the entire Senate could (theoretically) be replaced in six. 

Not so for the Supreme Court. It takes decades for a full turnover 
of the Court. At present, Clarence Thomas is the longest-tenured 
Justice, having served since 1991.23 Until Justice Thomas’s tenure 
concludes, the Court will retain a member of the Court’s October 1991 
sitting. When Justice Thomas joined the Court, his longest-serving 
colleague, Byron White, had joined the Court in 1962. The most-
recently appointed Justices, then, are only one generation removed 
from a Justice appointed by John F. Kennedy.24 

Of course, it does not take a complete turnover of nine Justices to 
transform the Court; it only requires five votes to decide cases. Still, 
accumulating five votes can be elusive. Once appointed, Justices shift 
over years or decades of service so that even a consecutive string of 
appointments by one political party, for example, does not guarantee a 
Court that shares that party’s perspective on cases. For example, when 
Thomas was appointed in 1991, he was the ninth consecutive Justice 
appointed by a Republican president.25 Yet, because of gradual 
ideological shifts from two of those appointees (Harry Blackmun and 

23 Supreme Court’s Justices List, supra note 17. 
24 Id. 
25 Senate’s Supreme Court Nominations Page, supra note 15. 
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John Paul Stevens) and surprise liberalism of a third (David Souter),26 
it was not until Thomas’s appointment that conservatives secured a 5-4 
majority on the Court. 

Identifying the most impactful Supreme Court transitions, then, 
requires finding those moments (1) when the incoming Justice differs 
jurisprudentially from the outgoing one and (2) where that difference 
will actually matter in outcomes. An ideological shift from a departing 
Justice to an incoming one matters less on a Court that is balanced 6-3 
in favor of liberal or conservative-leaning Justices. Assuming a 6-3 
liberal-leaning Court, the replacement of a liberal with a conservative-
leaning Justice will certainly make cases closer and will likely narrow 
the liberalism of the Court’s holdings, but may not shift outcomes in 
ideologically divided cases: there are still five liberal-leaning Justices to 
carry the day. However, such a shift on a 5-4 liberal-leaning Court 
would be transformative as the ideological leanings of the majority in 
closely divided cases would flip from liberal to conservative. 

A. When Incoming Justices Differ Ideologically from Departing
Justices 

1. Appointing President

Justices know who resides in the White House, are well-versed in 
the constitutional process for appointment to the Court, and 
understand perhaps greater than anyone else the prevailing ideological 
dynamics on the Court. As a result, when seats on the Court transition 
through retirement rather than death, Justices tend to time their 
retirements to a moment likely to assure that their successors reflect 
their own ideology. As a result, it is the exception rather than the norm 
for Court transitions to result in significant ideological shifts. 

One (imperfect) way to look at this is to consider how often a 
Justice appointed by a president from one party replaces a Justice that 
had been appointed by a president of the other major party. Since 1953, 
that has been the situation for approximately half (thirteen) of the 
twenty-seven appointments, though the percentage is lower (33.3%) 
since 1962 as can be seen in Figure 2. But that rough metric is both over- 
and under-inclusive of ideological shifts. For example, when Richard 
Nixon (Republican) appointee Harry Blackmun retired in 1994, he was 

 26 Lee Epstein, Andrew D. Martin, Kevin M. Quinn & Jeffrey A. Segal, Ideological Drift 
Among Supreme Court Justices: Who, When, and How Important, 101 NW. UNIV. L. REV. 1483, 
1505 (2007) (including charts of Justices Blackmun, Stevens, and Souter, that indicate a shift 
toward more liberal preferences). 
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replaced by Bill Clinton (Democrat) appointee Stephen Breyer—by the 
party switch metric, this would result in a shift on the Court, but by the 
time of his retirement, Justice Blackmun was among the more liberal 
Justices on the Court. The same is true of Justice Stevens, appointed by 
Gerald Ford (Republican), but replaced by Barack Obama (Democrat) 
nominee Elena Kagan and also David Souter, appointed by George 
H.W. Bush (Republican) and also replaced by an Obama nominee, 
Sonia Sotomayor. 

Figure 2. Supreme Court Appointments Where Successor and 
Predecessor Were Appointed by Presidents of Different Parties Since 

1953 

Year 
Outgoing 

Justice 
Appointing 

President (Party) 
Incoming 

Justice 
Appointing 

President (Party) 

2010 Stevens Ford (R) Kagan Obama (D) 

2009 Souter G.H.W. Bush (R) Sotomayor Obama (D) 

1994 Blackmun Nixon (R) Breyer Clinton (D) 

1991 Marshall L. Johnson (D) Thomas G.H.W. Bush (R) 

1975 
William 
Douglas F. Roosevelt (D) Stevens Ford (R) 

1971 Black F. Roosevelt (D) Powell Nixon (R) 

1970 Fortas L. Johnson (D) Blackmun Nixon (R) 

1962 Whittaker Eisenhower (R) White Kennedy (D) 

1959 Burton Truman (D) Stewart Eisenhower (R) 

1957 Reed F. Roosevelt (D) Whittaker Eisenhower (R) 

1957 Minton Truman (D) Brennan Eisenhower (R) 

1955 
Robert 
Jackson F. Roosevelt (D) Harlan II Eisenhower (R) 

1954 Vinson Truman (D) Warren Eisenhower (R) 

The measure is also under-inclusive because there are instances in 
which Justices appointed by presidents of the same party have starkly 
different philosophies. The most significant such example came with 
the 1969 replacement of Dwight Eisenhower appointee Chief Justice 
Earl Warren, whose name had become synonymous with liberal 
Justices, with Nixon Chief Justice appointee Warren Burger. Both Chief 
Justices were appointed by Republican presidents, but beyond that, they 
shared little (though Burger’s first and middle names were Warren Earl, 
a direct reversal of his predecessor’s name). 
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2. Differences in Justices’ Performance-Based Ideology

A better method for determining the impact of a transition on the 
Supreme Court would be to examine the votes Justices actually cast, 
comparing votes of Justices to those of their predecessors. This is a 
delicate undertaking because the votes Justices cast depend on the cases 
the Court takes, which varies term to term (and is also influenced by the 
makeup of the Court), and because of the relatively small number of 
cases in which the Court decides. The Court typically hears only 100–
150 of the thousands of cases in which certiorari is applied for per year.27 
In addition, many of those cases produce unanimous or largely one-
sided decisions: the Washington Post reported on data from the 
Supreme Court Database,28 finding that 36% of decisions from 2000–
2018 were unanimous, while another 15% were either 8-1 or 7-2 
decisions; thus, more than half of (an already small number of) cases 
garnered at least seven votes. On the other end, only 19% of cases were 
decided 5-4.29 As a result, such an analysis inherently suffers both from 
a small sample size of cases, particularly in any single term, and from 
the reality that there is often no variation among the Justices. Even more 
vexing is the possibility of Justices voting strategically in order to create 
or strengthen alliances with their colleagues that might impact future 
cases. 

Still, charting Justices’ ideology, both broadly and in specific 
subject areas, is a tempting and potentially important undertaking for 
those seeking to evaluate the Court and particular Justices over time. In 
this Section, the paper will utilize Martin-Quinn scores to evaluate 
which Court transitions have demonstrated the largest ideological gulf 
between an outgoing and incoming member of the Court. 

In 2002, political scientists Andrew D. Martin and Kevin M. Quinn 
devised a statistical model aimed at revealing an “ideal point estimate” 

 27 Supreme Court Procedures, U.S. COURTS, https://www.uscourts.gov/about-federal-courts/
educational-resources/about-educational-outreach/activity-resources/supreme-1 
[https://perma.cc/C4HT-7K5F]. 
 28 Sarah Tuberville & Anthony Marcum, Those 5-4 Decisions on the Supreme Court? 9 to 0 is 
Far More Common, WASH. POST (June 28, 2018), https://www.washingtonpost.com/news/
posteverything/wp/2018/06/28/those-5-4-decisions-on-the-supreme-court-9-0-is-far-more-
common [https://perma.cc/BN2L-DTVE]. According to the Supreme Court Database site, “The 
Supreme Court Database is the definitive source for researchers, students, journalists, and 
citizens interested in the U.S. Supreme Court. The Database contains over two hundred pieces of 
information about each case decided by the Court between the 1791 and 2019 terms. Examples 
include the identity of the court whose decision the Supreme Court reviewed, the parties to the 
suit, the legal provisions considered in the case, and the votes of the Justices.” The Supreme Court 
Database, WASH. UNIV. L., www.supremecourtdatabase.org [https://perma.cc/3WTF-N7QC]. 

29 Tuberville & Marcum, supra note 28. 
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for each Justice for each term since 1937.30 Statistically, the authors used 
Justices’ voting data and a Bayesian modeling strategy to determine 
where each Justice’s preferred outcomes would be. The model is 
attentive to variation in case content over time, allowing for both intra-
Justice (how has a particular Justice’s preference changed over time?) 
and inter-Justice (how do the preferences of Justices compare to one 
another?) comparisons.31 The Martin-Quinn scores plot Justices’ 
preferences using a variation from zero—positive numbers reflect a 
conservative preference, while negative numbers reflect a liberal 
preference. 

Figure 3 compares the Martin-Quinn scores of the two Justices on 
either side of a Court transition in order to demonstrate the difference 
resulting from that transition in the short term. This measure utilizes 
the Martin-Quinn score of the departing Justices in their final term on 
the Court and the Martin-Quinn score of the incoming Justice in their 
first term. For example, the most significant transition using this 
method occurred when Justice William Douglas (Martin-Quinn score 
of -7.893 in 1974) was replaced by Justice John Paul Stevens (Martin-
Quinn score of 0.083 in 1975). 

 30 Andrew D. Martin & Kevin M. Quinn, Dynamic Ideal Point Estimation via Markov Chain 
Monte Carlo for the U.S. Supreme Court, 1953–1999, 10 POL. ANALYSIS 134 (2002). 
 31 See Lee Epstein, Andrew D. Martin, Kevin M. Quinn & Jeffrey A. Segal, Ideological Drift 
Among Supreme Court Justices: Who, When, and How Important, 101 NW. UNIV. L. REV. 1483, 
1503 (2007). The data compiled by Martin and Quinn and used herein is continuously available 
online. Measures, MARTIN-QUINN SCORES [hereinafter Martin-Quinn Scores: Measures], 
https://mqscores.lsa.umich.edu [https://perma.cc/DMB5-4P6N]. 
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Figure 3. Ranking of Supreme Court Transitions from 1953-2018 by 
Magnitude of Difference Between Outgoing Justice Martin-Quinn Score 
in Final Term and Incoming Justice Martin-Quinn Score in First Term 

Rank Date 
Outgoing 

Justice 

Outgoing 
Justice 
Final 
Term 
MQ 

Score 
Incoming 

Justice 

Incoming 
Justice 
First 

Term MQ 
Score 

Magnitude 
of 

Difference 
Between 
Outgoing 

Final Term 
MQ & 

Incoming 
First Term 

MQ 

Direction of 
Change in 
MQ Score 

1 1975 
William 
Douglas -7.893 Stevens 0.083 7.976 Conservative 

2 1991 Marshall -4.322 Thomas 2.739 7.061 Conservative 

3 1990 Brennan -3.176 Souter 0.968 4.144 Conservative 

4 1969 Warren -1.311 Burger 1.983 3.294 Conservative 

5 1962 Frankfurter 1.792 Goldberg -1.154 2.946 Liberal 

6 1971 Harlan II 0.775 Rehnquist 3.578 2.803 Conservative 

7 1970 Fortas -1.099 Blackmun 1.462 2.561 Conservative 

8 1994 Blackmun -1.931 Breyer -0.335 1.596 Conservative 

9 1957 Minton 0.834 Brennan -0.697 1.531 Liberal 

10 1962 Whittaker 1.147 White -0.335 1.482 Liberal 

11 1954 Vinson 1.475 Warren 0.001 1.474 Liberal 

12 2010 Stevens -2.862 Kagan -1.431 1.431 Conservative 

13 1971 Black -0.006 Powell 1.398 1.404 Conservative 

14 2006 O'Connor 0.072 Alito 1.429 1.357 Conservative 

15 1967 Clark 0.107 Marshall -1.166 1.273 Liberal 

16 1981 Stewart 0.73 O'Connor 1.657 0.927 Conservative 

17 1986 Burger 2.225 Scalia 1.392 0.833 Liberal 

18 1993 White 0.581 Ginsburg -0.211 0.792 Liberal 

19 1965 Goldberg -0.787 Fortas -1.332 0.545 Liberal 

20 2017 Scalia 1.621 Gorsuch 1.117 0.504 Liberal 

21 1988 Powell 0.883 Kennedy 1.223 0.34 Conservative 

22 1959 Burton 1.078 Stewart 0.836 0.242 Liberal 

23 1957 Reed 0.787 Whittaker 0.966 0.179 Conservative 
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24 2018 Kennedy 0.407 Kavanagh 0.568 0.161 Conservative 

25 2005 Rehnquist 1.459 Roberts 1.396 0.063 Liberal 

26 2009 Souter -1.562 Sotomayor -1.592 0.03 Liberal 

27 1955 
Robert 
Jackson 0.85 Harlan II 0.851 0.001 Conservative 

The chart demonstrates the short-term impact (or lack thereof) of 
the twenty-seven Court transitions since 1953 of the voting tendencies 
of Justices occupying a particular seat. Of note, in twelve of the twenty-
seven cases, the variation from an outgoing to an incoming Justice was 
less than one on the Martin-Quinn score, including a .001 variation 
from Robert Jackson to John Marshall Harlan in 1955. At the other end 
of the spectrum, seven of the eight transitions with the greatest 
magnitude difference using this measure resulted in more conservative 
voting by the incoming Justice. That is consistent with the generally 
accepted view that the Court has been moving in a conservative 
direction, at least since the Nixon presidency. Finally, it is worth noting 
that none of the transitions since 2000 ranked in the top ten in terms of 
magnitude, suggesting that though there have been six appointments in 
that time, the most recent Court transitions have not significantly 
impacted the balance on the Court in the short-term.32 

While Figure 3 provides a useful snapshot at the moment of 
transition, it does not adequately capture longer-term trends resulting 
from the replacement of one Justice with another. As Justices’ tenures 
increase, they may shift in significant ways33 so that their votes in their 
initial term on the Court do not actually reflect the full scope of their 
work. For example, in Figure 3, the 1990 transition from William 
Brennan to David Souter ranks as the third most significant difference 
with Brennan scoring well on the liberal side (-3.176) in his final term 
and Souter scoring safely on the conservative side (0.968). However, 
over the course of his career, Justice Souter demonstrated a more liberal 
presence. Thus, a transition that seemed like it might have been very 
impactful in the short term ended up being less significant over time. 

Figure 4 offers a longer-term perspective on the difference in 
preference of an outgoing and incoming Justice. Again, utilizing the 
Martin-Quinn scores, Figure 4 compares the average Martin-Quinn 

 32 While this is consistent with the observation that justices are aware of the political 
landscape and time their retirements accordingly, two of the 21st century transitions occurred as 
a result of death (Rehnquist, Scalia). Scalia’s replacement, of course, presented an opportunity 
for a significant ideological shift on his seat that was thwarted by the Republican Senate. Justice 
Ginsburg’s death, too, presents such potential. 

33 Epstein, et al., supra note 31. 
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score of the two Justices on either side of a transition over their careers, 
ranking them by the magnitude of difference. By this measure, the most 
significant transition came in 1991 when Thurgood Marshall (-2.831 
average Martin-Quinn score through his career) was replaced by 
Clarence Thomas (3.604). 
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Figure 4. Ranking of Supreme Court Transitions from 1953-2018 by 
Magnitude of Difference Between Average Martin-Quinn Score of 

Outgoing and Incoming Justice 

Rank Date 
Outgoing 

Justice 

Outgoing 
Justice 

Avg MQ 
Score 

Incoming 
Justice 

Incoming 
Justice 

Avg MQ 
Score 

Magnitude 
of 

Difference 
in Avg MQ 

Score 

Direction of 
Change in 
Avg MQ 

Score 

1 1991 Marshall -2.831 Thomas 3.604 6.435 Conservative 

2 1967 Clark 0.465 Marshall -2.831 3.296 Liberal 

3 1969 Warren -1.257 Burger 1.89 3.147 Conservative 

4 1975 
William 
Douglas -4.725 Stevens -1.81 2.915 Conservative 

5 1957 Minton 1.102 Brennan -1.78 2.882 Liberal 

6 1971 Black -1.764 Powell 0.97 2.734 Conservative 

7 1954 Vinson 1.034 Warren -1.257 2.291 Liberal 

8 1993 White 0.436 Ginsburg -1.731 2.167 Liberal 

9 2005 Rehnquist 2.969 Roberts 0.93 2.039 Liberal 

10 2009 Souter -0.772 Sotomayor -2.679 1.907 Liberal 

11 1962 Frankfurter 0.521 Goldberg -1.076 1.597 Liberal 

12 2017 Scalia 2.514 Gorsuch 0.982 1.532 Liberal 

13 1971 Harlan II 1.621 Rehnquist 2.969 1.348 Conservative 

14 1970 Fortas -1.325 Blackmun -0.027 1.298 Conservative 

15 1994 Blackmun -0.027 Breyer -1.233 1.206 Liberal 

16 1990 Brennan -1.78 Souter -0.772 1.008 Conservative 

17 1955 
Robert 
Jackson 0.7 Harlan II 1.621 0.921 Conservative 

18 2006 O'Connor 1.014 Alito 1.812 0.798 Conservative 

19 1957 Reed 0.374 Whittaker 1.166 0.792 Conservative 

20 1962 Whittaker 1.166 White 0.436 0.73 Liberal 

21 1986 Burger 1.89 Scalia 2.514 0.624 Conservative 

22 1981 Stewart 0.402 O'Connor 1.014 0.612 Conservative 

23 1959 Burton 1.006 Stewart 0.402 0.604 Liberal 

24 1988 Powell 0.97 Kennedy 0.682 0.288 Liberal 

25 1965 Goldberg -1.076 Fortas -1.325 0.249 Liberal 

26 2010 Stevens -1.81 Kagan -1.582 0.228 Conservative 

27 2018 Kennedy 0.682 Kavanagh 0.54 0.142 Liberal 
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Again, several of the transitions resulted in low magnitude (< 1) 
differences. However, the list of such transitions differs between Figure 
3 and Figure 4. For example, in Figure 3, the short-term difference 
between Chief Justice William Rehnquist and Chief Justice John 
Roberts was minuscule (0.063, ranking twenty-fifth of twenty-seven in 
magnitude), but in Figure 4, the same transition appears to have been 
far more impactful. The difference between Rehnquist and Roberts on 
average Martin-Quinn scores over their careers was ninth highest. 
Somewhat surprisingly, this appears to result more from the fact that 
Rehnquist was less conservative in his final term (1.459) than he had 
been on average in his career (2.969) than from movement on Roberts’s 
part—though Roberts has grown less conservative over time on this 
metric (compare Roberts’s 1.369 Martin-Quinn score in his first term 
to his current 0.93 average), consistent with an oft-observed trend for 
the Chief Justice.34 

Using the average measure in Figure 4, three of the four most 
significant transitions tilted in the conservative direction, but eight of 
the top twelve actually seemed to result in a liberal shift. On the whole, 
comparing the average scores of Justices and their successors suggests a 
very slight conservative tilt over time,35 resulting from Court 
transitions. This measure, however, is isolated by the seat on the Court. 
Replacing Thurgood Marshall with Clarence Thomas clearly impacts 
one vote in cases, but such a change only matters if that one vote 
impacts the outcome of a case. It is, thus, not enough to look at 
transitions in isolation by seat; rather, judging the impact of Court 
transitions requires looking at the overall makeup of the Court at the 
time of the transition, whether a new Justice disrupts that makeup in 
the short-term, and whether any such disruption holds over time. 

 34 See, e.g., Joan Biskupic, Behind Closed Doors During One of John Roberts’ Most Surprising 
Years on the Supreme Court, CNN (July 27, 2020, 4:28 PM), https://www.cnn.com/2020/07/27/
politics/john-roberts-supreme-court-liberals-daca-second-amendment/index.html 
[https://perma.cc/RFG8-CP2H]; Josh Gerstein, Conservative Blast Roberts as Turncoat, POLITICO 
(June 27, 2019, 8:54 PM), https://www.politico.com/story/2019/06/27/conservatives-blast-
roberts-1386124 [https://perma.cc/S7SY-AS63]. 
 35 In Figure 4, there are thirteen transitions that push in a conservative direction (total 
magnitude of 22.86) and fourteen transitions that push in a liberal direction (total magnitude of 
20.93). See Martin & Quinn, supra note 30; Martin-Quinn Scores: Measures, supra note 31. 
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B. When an Incoming Justice Affects the Outcomes of Cases

1. Ideological Preference of Median Justice

The ideological balance on the Supreme Court is constantly in flux. 
This occurs primarily as Justices shift their preferences over time and, 
more directly, as new Justices arrive to the Court. The former is beyond 
the scope of this paper, while the latter is the focus of this Section. As 
mentioned above, not every transition is created equal—indeed, not 
even every transition with a significant change in ideology between the 
outgoing and incoming Justice results in actual differences on the 
Court. As an example, consider the transition from William Douglas to 
John Paul Stevens in 1975. Douglas, by almost any measure, was the 
most liberal Justice on the Court. By Martin-Quinn score, at the time of 
his requirement, he scored -7.893, a huge distance from his closest 
liberal colleague that term, William Brennan (-2.428).36 Thus, when 
Stevens arrived, unless he was an off-the-charts liberal like Douglas, 
there was going to be a significant difference; indeed, in Figure 3, the 
year-to-year change in Martin-Quinn scores from Douglas to Stevens is 
the largest among Court transitions.37  

However, simply observing that Douglas and Stevens had a 
significant ideological gap between them does not capture the impact 
the transition had on the broader Court, particularly in closely 
contested cases. For that, we need to know where Stevens was situated 
vis a vis the other Justices he joined on the Court. As it so happened, 
though Stevens was far less liberal than Douglas had been, he still landed 
left-of-center on the Court he joined.38 As can be seen in Figure 5, the 
arrival of Justice Stevens would not fundamentally alter the dynamics 
of the Court in close cases. Certainly, losing Douglas’s influence 
impacted the Justices’ work, but in closely divided ideological cases 
where a single vote would determine outcomes, Justice Byron White 
remained the center of the Court both before and after Douglas’s 
departure.  

 36 To drive home just how liberal Douglas was, Brennan was closer ideologically to the 
Court’s second most conservative justice, Warren Burger (difference of 4.409) than he was to 
Douglas (difference of 5.465). See Martin & Quinn, supra note 30; Martin-Quinn Scores: 
Measures, supra note 31. 
 37 This difference was mitigated over time as Stevens grew more liberal. See Figure 4, infra 
(identifying the Douglas-to-Stevens transition as only the fourth largest difference in average 
Martin-Quinn scores over the Justices’ careers); See also Martin & Quinn, supra note 30; Martin-
Quinn Scores: Measures, supra note 31. 

38 See Martin & Quinn, supra note 30; Martin-Quinn Scores: Measures, supra note 31. 
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Figure 5. Martin-Quinn Scores for Justices During the 1975 Term, 
Before and After Transition from Douglas to Stevens 

Pre-Transition 

Justice 
M-Q Score for 1975

Term 

Douglas -7.893

Brennan -2.428

Marshall -2.049

Stewart 0.488 

White 0.492 

Blackmun 0.848 

Powell 0.926 

Burger 1.981 

Rehnquist 4.473 

Average -0.351

Post-Transition 

Justice 
M-Q Score for 1975

Term 

Brennan -2.428

Marshall -2.049

Stevens 0.083 

Stewart 0.488 

White 0.492 

Blackmun 0.848 

Powell 0.926 

Burger 1.981 

Rehnquist 4.473 

Average 0.535 

One way to utilize the Martin-Quinn scores to measure the impact 
of a transition in personnel on the Court’s balance would be to compare 
year-to-year averages among the nine seated Justices. Using the pre-
transition makeup from 1975 presented in Figure 5, this would simply 
involve averaging the nine Martin-Quinn scores—as indicated at the 
bottom of the chart. The average score while Justice Douglas remained 
on the Court was -0.351, on the liberal side of the ledger. However, the 
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average once Justice Stevens joined the Court changed significantly, and 
indeed flipped to the conservative side at 0.535.39 However, as described 
above, while that significant change must have influenced the Court’s 
decisions, it did not impact the Court’s center—Justice White remained 
the swing Justice. 

Thus, a better measure is to look at the impact a transition has on 
the center of the Court. While this will not matter in every case, a 
change in the center of the Court—the identity of the swing Justice—
can make an enormous difference in the closest (and often most 
publicized) cases. Figure 6 shows the long-term trend of the Court’s 
swing Justice by plotting the median Martin-Quinn score for each term 
from 1953 through 2019.40 Hypothesizing that the ideological tendency 
or preference of the median Justice will determine the outcomes and 
reasoning of close cases, this trend roughly reflects the ideological state 
of the Court, particularly in close cases. 

Figure 6. Martin-Quinn Score of Median Justice, 1953-2019 

As is evident from Figure 6, the median Justice tends to have a 
moderately conservative preference (score from 0 to +1) using the 
Martin-Quinn methodology. There are several aspects of the trend line 
worth noting. First, there is a period of rapid movement toward liberal 
preferences from the mid-1950s into the late 1960s. This roughly maps 
on the Warren Court era—from 1961 through 1968—when even the 

 39 That difference in average (0.886) is the most significant difference in average Martin-
Quinn scores among the Court transitions from 1953–2018. See Martin & Quinn, supra note 30; 
Martin-Quinn Scores: Measures, supra note 31. 

40 See Martin & Quinn, supra note 30; Martin-Quinn Scores: Measures, supra note 31. 
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swing Justice displayed a preference that was well left of center; some of 
the Court’s most well-known liberals (Brennan, Marshall, and Black) 
occupied the swing seat during this era.41 

Following that era, however—and reflecting the early impact of 
Richard Nixon’s four appointments to the Court—there is a sharp 
reversal as the median Justice quickly moves to the conservative side. 
The high mark of conservatism in the swing Justice comes in the late 
1980s and into the 1990s as the cumulative effect of nine consecutive 
Republican appointments shaped the Court.  

From that point, Figure 6 demonstrates several gradual slopes in 
the liberal direction, interrupted by sharp moves back toward more 
conservative scores. This pattern—moderate conservatism gradually 
eroding toward the center only to be resuscitated—follows two 
developments. The gradual erosion of conservatism during this era 
seems to be the result of the shifting—and liberalizing—jurisprudence 
of the Court’s conservative swing Justices. From 1991 through 2016, 
Justices Sandra Day O’Connor (nine times) and Anthony Kennedy 
(eighteen times) occupied the Court’s swing seat;42 while the identity of 
the swing Justice remained relatively constant through this era, both 
Justice O’Connor and Justice Kennedy trended liberally over time43 
(though both remained conservative aside from the period 2014 
through 2016, in which Justice Kennedy’s Martin-Quinn score was on 
the liberal side).44 The sharp resuscitations toward conservatism seen in 
Figure 6 map onto the 2005 and 2016 replacements of Justice O’Connor 
and Justice Kennedy with Samuel Alito and Brett Kavanaugh 
respectively. This period, therefore, demonstrates both the way that a 
Justice’s shifting ideology and a change on the Court can impact the 
Court’s balance. 

41 
Year Median Justice (M-Q Score) 
1961  White (-0.335) 
1962  Goldberg (-1.154) 
1963  Brennan (-1.220) 
1964  Goldberg (-0.787) 
1965  Black (-0.564) 
1966 Black (-0.414) 
1967  Marshall (-1.166) 
1968  Brennan  (-1.078) 

See Martin & Quinn, supra note 30; Martin-Quinn Scores: Measures, supra note 31. 
42 See Martin-Quinn Scores: Measures, supra note 31. 

 43 Epstein, et al., supra note 31, at 1505 (including charts of Justices O’Connor and Kennedy 
demonstrating a gradual shift toward more liberal preferences). 

44 See Martin-Quinn Scores: Measures, supra note 31. 



2834 CARDOZO LAW REVIEW [Vol. 42:7 

This paper, however, is concerned primarily with the impact of 
Court transitions. To see which transitions made the most significant 
impact on the Court’s median, Figure 7 ranks each transition based on 
the change in Martin-Quinn score of the Court’s median Justice before 
and after the transition.45 

45 Id. 
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Figure 7. Ranking of Supreme Court Transitions from 1953-2018 by 
Magnitude of Difference Between Martin-Quinn Score of Median Justice 
Before and After Transition 

Median Justice 

Rank Term 

Transition (INCOMING 
JUSTICE for Outgoing 

Justice) 

Change in 
M-Q Score
of Median

Justice 
Direction of 

Change Justice 
M-Q
Score

1 1969 BURGER for Warren 1.211 Conservative White 0.133 

2 1962 
GOLDBERG for 
Frankfurter 0.819 Liberal Goldberg -1.154

3 1967 MARSHALL for Clark 0.752 Liberal Marshall -1.166

4 1956.1 BRENNAN for Minton 0.628 Liberal Clark 0.159 

5 1961.1 WHITE for Whittaker 0.603 Liberal White -0.335

6 1953 WARREN for Vinson 0.566 Liberal Clark 0.607 

7 2005.1 ALITO for O'Connor 0.429 Conservative Kennedy 0.501 

8 1970 BLACKMUN for Fortas 0.317 Conservative White 0.45 

9 1991 THOMAS for Marshall 0.271 Liberal O'Connor 0.697 

10 1965 FORTAS for Goldberg 0.223 Conservative Black -0.564

11 2016 GORSUCH for Scalia 0.219 Conservative Kennedy -0.043

12 1971 
POWELL for Black & 
REHNQUIST for Harlan 0.187 Conservative White 0.637 

13 1987 KENNEDY for Powell 0.146 Conservative White 1.029 

14 1990 SOUTER for Brennan 0.085 Conservative Souter 0.968 

15 2010 KAGAN for Stevens 0.065 Conservative Kennedy 0.587 

16 1986 SCALIA for Burger 0.057 Liberal Powell 0.883 

17 2009 
SOTOMAYOR for 
Souter 0.057 Liberal Kennedy 0.522 

18 2005 ROBERTS for Rehnquist 0.048 Liberal O'Connor 0.072 

19 1981 OCONNOR for Stewart 0.045 Conservative White 0.263 

20 1994 BREYER for Blackmun 0.039 Liberal O'Connor 0.835 

21 1993 GINSBURG for White 0.024 Conservative Kennedy 0.874 

22 2018 
KAVANAUGH for 
Kennedy 0.019 Liberal Roberts 0.375 

23 1956.2 WHITTAKER for Reed 0 No Change Clark 0.159 

24 1958.1 STEWART for Burton 0 No Change Clark 0.526 

25 1975.1 STEVENS for Douglas 0 No Change White 0.492 
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By this measure, the Douglas-to-Stevens transition made no 
difference.46 That seems a harsh assessment for a Supreme Court 
transition in which the Court’s most liberal Justice was replaced by a 
Justice who began his career very close to the ideological center, but it 
is perhaps a more accurate assessment of the broader impact of that 
transition on the Court.  

2. Changes in Identity of Median Justice

It is possible that in the quest for comparison among Supreme 
Court transitions, data overcomplicates assessments. Rather than 
looking at the difference in ideological preference among the Court’s 
swing Justice, a more straightforward way of determining if a particular 
transition upsets the existing balance on the Court would be to simply 
look at whether the switch in personnel changed who the swing Justice 
was.  

In thirteen of the twenty-seven transitions between 1953 and 2018, 
the resulting swing Justice did change between the Court as it existed 
on either side of the transition.47 Figure 8 presents these thirteen 
transitions, separated into three groups: (1) transitions in which the 
sitting swing Justice was replaced; (2) transitions in which the arriving 
Justice immediately became the swing Justice; and (3) transitions in 
which the identity of the swing Justice changed, but neither Justice in 
the transition was involved. 

 46 The three transitions that made no difference in Figure 7 ended up at zero because the 
transitions occurred during a single term. Thus, if the swing justice did not change as a result of 
the transition, then there is also no change in the Martin-Quinn score of the swing justice (since 
that remained constant during the term). Note the difference, however, with three other mid-
term transitions (Justice Brennan for Justice Minton, Justice White for Justice Whittaker, and 
Justice Alito for Justice O’Connor). In those three circumstances, the swing justice did change, 
and thus, the Martin-Quinn score of the median justice changed as well. 

47 See Martin-Quinn Scores: Measures, supra note 31. 
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Figure 8. Supreme Court Transitions in Which the Identity of the Swing 
Justice Changed Following the Transition, 1953-2018 

Swing Justice Replaced 

Term 

Transition (INCOMING 
JUSTICE for Outgoing 

Justice) 

Median Justice 
Before 

Transition 

Median Justice 
After 

Transition 

1965 FORTAS for Goldberg Goldberg Black 

1987 KENNEDY for Powell Powell White 

2006 ALITO for O'Connor O'Connor Kennedy 

2018 KAVANAUGH for Kennedy Kennedy Roberts 

Swing Justice Arrived 

Term 

Transition (INCOMING 
JUSTICE for Outgoing 

Justice) 

Median Justice 
Before 

Transition 
Median Justice 

After Transition 

1961 WHITE for Whittaker Stewart White 

1962 
GOLDBERG for 
Frankfurter White Goldberg 

1967 MARSHALL for Clark Black Marshall 

1990 SOUTER for Brennan White Souter 

Swing Justice Not Directly Involved in Transition 

Term 

Transition (INCOMING 
JUSTICE for Outgoing 

Justice) 

Median Justice 
Before 

Transition 
Median Justice 

After Transition 

1956 BRENNAN for Minton Reed Clark 

1969 BURGER for Warren Brennan White 

1991 THOMAS for Marshall Souter O’Connor 

1993 GINSBURG for White O’Connor Kennedy 

1994 BREYER for Blackmun Kennedy O’Connor 

The lists in Figure 8 can identify when a particular event occurred, 
but they do little to demonstrate the broader impact that a switch in the 
identity of the swing Justice might have. When does a switch in the 
identity of the swing Justice result in a longer-term transformation of 
the Court? First, when the swing Justice is new to the role. This 
demonstrates that the switch is the result of a fundamental change in 
the Court’s balance rather than a reshuffling of familiar characters 
operating at the Court’s center. For example, when Justices Ginsburg 
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and Breyer replaced Justices White and Blackmun in the 1990s, the 
transitions merely had the effect of flipping two swing Justices (Justices 
O’Connor and Kennedy) who would serve as the Court’s center for a 
quarter-century. The Justice Ginsburg and Justice Breyer arrivals did 
not fundamentally alter the balance of the Court.  

Second, the impact is most significant when the new swing Justice 
remains in the center for a sustained period. When this is the case, it 
suggests that the change in the identity of the swing Justice resulting 
from a Court transition was part of a broader transformation of the 
Court rather than an isolated moment. Thurgood Marshall may have 
arrived as the swing Justice in 1967, but having such a liberal swing 
Justice turned out to be a blip rather than a trend (though that had as 
much to do with another Court transition as anything else). 

Using these rough criteria—a swing Justice new to that role due to 
a transition who stays at (or near) the Court’s median for a sustained 
period—two of the transitions above (and possibly a third) merit 
greater attention. First, it was the 1969 replacement of Chief Justice 
Warren with Chief Justice Burger that arrested the leftward movement 
of the Court that had made Marshall (and then Brennan) the median 
Justice. When Burger arrived, Byron White replaced Brennan in the 
center, a result that represented the most significant year-to-year 
change in median Justice Martin-Quinn score among any Court 
transition, as shown in Figure 7. For his part, White had been the center 
Justice during his first term in 1961, but that had not lasted. After 
Burger joined the Court, White was entrenched at the center of the 
Court—thus, he was new(ish) to the role of swing Justice, and once 
there, White remained. In sixteen of the subsequent twenty-two terms, 
White would represent the Court’s center.  

If the White era at the center of the Court began with the Warren-
to-Burger transition in 1969, the next era began in 1991, when the 
Thurgood Marshall to Clarence Thomas transition placed Sandra Day 
O’Connor at the center of the Court. The conservative Justice O’Connor 
had not been at the Court’s center in her prior decade of service, but she 
would remain at or near the center for the remainder of her tenure. Her 
role as swing Justice was periodically interrupted by Anthony Kennedy, 
and when Justice O’Connor retired, Justice Kennedy stepped right in. 
Between the two of them, one remained the median Justice for twenty-
five years beginning with the Marshall-to-Thomas transition. 

Thus, the arrivals of Warren Burger and Clarence Thomas both 
made immediate impacts in the identity of the swing Justice that held 
over long periods of time, suggesting that these were the most impactful 
transitions in the ideological balance of the Court. The third potential 
transition to qualify for this category could be the replacement of Justice 
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Kennedy with Justice Brett Kavanaugh in 2018. That transition brought 
Chief Justice Roberts to the center of the Court for the first time (by this 
metric), where he has thus far remained. It is too early to know for 
certain how long this dynamic will last. The overall movement is 
unmistakable, though—Justice White had been on the conservative side 
of the Court prior to 1969, then occupied the center; similarly, Justices 
O’Connor and Kennedy had been on the conservative side of the Court 
(a Court that included Justice White) prior to 1991, then occupied the 
center; finally, Chief Justice Roberts had been on the conservative side 
of the Court (a Court that included Justice Kennedy), and now has come 
to occupy the center. Each of the three transitions identified (Warren-
to-Burger, Marshall-to-Thomas, and Kennedy-to-Kavanaugh) helped 
push the center of the Court in a more conservative direction.48 

C. The Most Significant Transitions

All of the analysis in this Section helps determine which of the 
twenty-seven Supreme Court transitions between 1953 and 2018 have 
been the most impactful. As described, each offers a glimpse of the 
importance of transitions, but cannot definitively answer the question. 
Virtually every transition registers on at least one of the criteria utilized 
in this Part49 (differences in party of appointing President, magnitude 
of year-to-year difference in ideological preference of incoming and 
outgoing Justices, magnitude of career differences in ideological 
preference of incoming and outgoing Justices, magnitude of year-to-
year difference in ideological preference of the Court’s median Justice, 
change in identity of the Court’s median Justice, and novelty and 
staying power of such a change in identity of the Court’s median 

 48 Though, as mentioned, infra, that movement was mitigated by the moderation of 
O’Connor’s and Kennedy’s ideological preference. The same trend appears to be developing for 
Roberts. See Martin & Quinn, supra note 30; Martin-Quinn Scores: Measures, supra note 31. 
 49 Twenty-four of the twenty-seven transitions either rank in the top ten of one of the 
rankings or fit one of the criteria measuring impact (e.g., there was a switch in party of appointing 
President or a change in identity of the Court’s median Justice). Of the three that do not so 
register, one (the appointment of Justice Sandra Day O’Connor to replace Justice Potter Stewart 
in 1981) involved the historic appointment of the Court’s first female Justice and another (the 
appointment of Justice Neil Gorsuch to replace Justice Antonin Scalia) only came about as a 
result of the Senate’s refusal to hold hearings on Barack Obama’s nomination of Merrick Garland. 
The third transition (Justice Antonin Scalia’s appointment upon Chief Justice Warren Burger’s 
retirement) brought the first Italian American Justice to the Court as well as the Court’s first 
avowed “originalist,” thus introducing to the Court the interpretative methodology now 
prevailing among several sitting Justices. 
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Justice). Figure 9 identifies the transitions that rank most highly on the 
most criteria, providing a rough list of the most impactful transitions.50 

Figure 9. Supreme Court Transitions 1953-2018 Meeting or Ranking 
Highly in Three or More Criteria 

Year 
INCOMING JUSTICE for 
Outgoing Justice 

1953 WARREN for Vinson 

1956 BRENNAN for Minton 

1961 WHITE for Whittaker 

1962 GOLDBERG for Frankfurter 

1967 MARSHALL for Clark 

1969 BURGER for Warren 

1970 BLACKMUN for Fortas 

1971 POWELL for Black 

1975 STEVENS for Douglas 

1991 THOMAS for Marshall 

1993 GINSBURG for White 

1994 BREYER for Blackmun 

Among these most significant transitions, there are two transitions 
that stand out both for the impact they had on a single seat (the gap 
between the outgoing and incoming Justice) and for the impact they 
had on the balance of the Court. These two lightning strikes had the 
most power and were delivered under the right circumstances to most 
substantially transform the Supreme Court. 

 50 Much of Figure 9 incorporates rankings presented in previous Figures within this paper. 
The transitions included are those that either met or ranked in the top ten for three or more of 
the criteria used. Specifically, the criteria used are: (1) switch in party of appointing president; 
(2) transition justice-to-justice Martin-Quinn score difference (year-to-year); (3) transition
justice-to-justice Martin-Quinn score difference (career average); (4) change in median justice
Martin-Quinn score; (5) switch in identity of median justice; and (6) novelty and staying power
of new median justice, which considers those instances in which the transition produced a switch
in the Court’s median Justice and when that new median Justice had not been a median Justice
for more than a single term previously (novelty) and went on to serve as the median Justice for
five or more terms subsequently (staying power). See Martin-Quinn Scores: Measures, supra note
31.
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1. 1969: Chief Justice Warren Burger Replaces Chief Justice Earl
Warren 

When Chief Justice Fred Vinson passed away on September 8, 
1953, the Supreme Court was on the eve of opening its 1953 Term. The 
prior term had closed without resolving a case that had divided the 
Court under Vinson’s leadership—rather than deciding the case, the 
Justices set Brown v. Board of Education and its companion cases for 
reargument the following term.51 With Vinson’s death, however, a new 
Justice would hear the cases when they were reargued in December 
1953. That new Justice was Earl Warren.52 

The impact of Warren’s arrival on the Brown litigation was fully 
apparent when the Justices gathered at their conference to discuss the 
case after oral argument. In comments that would shape the substance 
of the opinion delivered in May 1954, Warren expressed his firm belief 
that school segregation should be declared unconstitutional, but did so 
in a way that sought to win the favor of his colleagues as he built toward 
a unanimous opinion.53 The effort succeeded.54 

Over the next fifteen years, Earl Warren presided over a Court that 
took on his name, “the Warren Court,” and, much to the chagrin of the 
President who had appointed him, delivered a progressive legal 
revolution.55 The sharp downward trend in Figure 6 from 1953 through 
the end of the 1960s demonstrates that even the median Justice on the 
Court was increasingly liberal through Warren’s tenure. 

In 1968, sensing electoral defeat for Democrats (though Warren 
had been appointed by Republican Dwight Eisenhower), Warren 
approached President Lyndon Johnson declaring his intent to resign in 
June so that the Democrat could appoint a Justice who would preserve 
the work of the progressive Warren Court.56 Johnson nominated Justice 
Abe Fortas to serve as the next Chief Justice, but Fortas’s nomination 

 51 Gebhart v. Belton, 345 U.S. 972 (1953); see RICHARD KLUGER, SIMPLE JUSTICE 615, 656 
(1975). 
 52 Somewhat interestingly, Warren accepted an interim appointment from President Dwight 
Eisenhower so that he could join the Court immediately. KLUGER, supra note 51, at 664. He was 
not formally nominated until January 11, 1954; he was confirmed by the Senate by voice vote on 
March 1, 1954. Senate’s Supreme Court Nominations Page, supra note 15. Warren took his judicial 
oath as Chief Justice, however, on October 5, 1953. Supreme Court’s Justices List, supra note 17. 

53 KLUGER, supra note 51, at 678–83. 
54 Brown v. Board of Education, 347 U.S. 483 (1954). 
55 ADAM COHEN, SUPREME INEQUALITY: THE SUPREME COURT’S FIFTY-YEAR BATTLE FOR A 

MORE UNJUST AMERICA xvi (2020). 
56 Id. at xvii. 
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was filibustered in the Senate57 and Johnson’s term expired without a 
replacement for the retiring Chief Justice Warren. 

Having won the 1968 election, Richard Nixon (only the second 
Republican President since 1932) nominated Warren Earl Burger to 
take over as Chief Justice in May 1969; Chief Justice Burger was 
confirmed just over two weeks later,58 completing what would be one of 
the most impactful Court transitions of the era. 

The Warren-to-Burger transition ranks highly both among 
ideological differences between the outgoing and incoming Justices and 
in its impact on the Court’s median. As shown in Figures 3 and 4, the 
difference in Martin-Quinn scores for the two Chief Justices is among 
the five largest both in short-term and career measures, pushing the 
perspective in the Chief Justice seat in a substantially conservative 
direction. The impact, however, was not limited to the single affected 
vote; the switch from Warren to Burger also influenced the balance of 
power on the Court. As seen in Figure 7, no transition had a greater 
impact on the difference in Martin-Quinn score of the Court’s median 
Justice. The median Justice in Warren’s final year had been William 
Brennan (Martin-Quinn score in that term of -1.07859), but the arrival 
of Burger pushed Byron White (Martin-Quinn score in Burger’s first 
term of 0.13360) into the Court’s center. White would continue to 
occupy the Court’s median for much of the next two decades, even 
beyond Burger’s 1986 retirement.61 

The Burger Court arrested some of the decisions made during the 
Warren era, including in the school desegregation area,62 though it did 
not wholly end the era of progressive decisions—indeed, Roe v. Wade 
(often mistakenly associated with the Warren Court) was decided in the 
early years of the Burger era.63 It is without question that the general 
conservative tilt of the Court began with the Warren-to-Burger 
transition, though it is difficult to determine just how much impact a 
single transition had since Burger’s appointment was the first of nine 
consecutive by Republican presidents.64 The ninth in that line was 
another hugely impactful Court transition. 

57 Senate’s Supreme Court Nominations Page, supra note 15. 
58 Id. 
59 See Martin-Quinn Scores: Measures, supra note 31. 
60 Id. 
61 Id.; see also Supreme Court’s Justices List, supra note 17 (identifying September 1986 as the 

end of Burger’s service on the Court). 
62 See, e.g., Milliken v. Bradley, 418 U.S. 717 (1974). 
63 Roe v. Wade, 410 U.S. 113 (1973). 
64 See Supreme Court’s Justices List, supra note 17. 
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2. 1991: Justice Clarence Thomas Replaces Justice Thurgood
Marshall 

Standing before reporters at President George H.W. Bush’s retreat 
in Kennebunkport, Maine, Judge Clarence Thomas marveled at the 
trajectory of his life from rural Georgia to a nomination to the United 
States Supreme Court:  

As a child, I could not dare dream that I would ever see the Supreme 
Court. Not to mention be nominated to it. Indeed, my most vivid 
childhood memory of the Supreme Court was the “Impeach Earl 
Warren” signs which lined Highway 17 near Savannah. I didn’t quite 
understand who this Earl Warren fellow was, but I knew he was in 
some kind of trouble.65  

If it was the Warren-to-Burger transition that first put the legacy of the 
Warren Court in jeopardy, it would be Thomas’s appointment to the 
Court that would finish the work. 

Earl Warren might have been the Justice who authored the Brown 
opinion, triggering the animosity that would lead Southerners to erect 
“Impeach Earl Warren” billboards, but it was the person Clarence 
Thomas would be replacing who had pushed the Court to recognize the 
injustice of racial segregation. Thurgood Marshall left a legacy as a 
lawyer and as the first African-American (indeed, the first non-white) 
Supreme Court Justice that would be difficult to follow. 

At the time of his appointment, Marshall confirmed the 
ascendance of progressive Justices—during his first term, there were 
five Justices with Martin-Quinn scores beyond -1 (including Marshall, 
who was the Court’s median Justice that term with a score of -1.166) 
and two others with negative Martin-Quinn scores between 0 and -1 
denoting liberal preferences.66 By the time of his replacement, the center 
of the Court had shifted away from him, but conservatives had not yet 
achieved a solid majority. Replacing Marshall with Thomas would 
change that. 

The Marshall-to-Thomas transition was fraught from the 
beginning given the complex role race plays in American life. That 
Marshall and then-President Bush differed widely in ideology only 
complicated replacing the iconic Justice even further. The nomination 
of Thomas, an African American judge who had led the nation’s Equal 
Employment Opportunities Commission under President Reagan 

 65 Press Conference Announcing Nomination of Clarence Thomas, C-SPAN (July 1, 1991), 
https://www.c-span.org/video/?18649-1/supreme-court-nomination-announcement 
[https://perma.cc/QG3Q-N77H]. 

66 See Martin-Quinn Scores: Measures, supra note 31. 
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despite vociferous criticism of his approach to enforcing the nation’s 
employment discrimination laws, sought to thread the racial and 
ideological needle. However, while the initial hearings on Thomas’s 
appointment did focus on substantive matters, they are best 
remembered for the highly personal turn they took when allegations of 
sexual harassment were leveled against Thomas. Thus, sex was added to 
the mix of an already volatile nomination. In the end, Thomas was 
confirmed by a vote of 52-48, the highest number of negative votes for 
a successful nominee in the Court’s history to that point.67 

Over time, the impact of the Marshall-to-Thomas has confirmed 
the height of the stakes during that 1991 confirmation. No transition 
has shown a wider gulf between incoming and outgoing Justices than 
that between Justice Marshall’s career Martin-Quinn score (-2.831) and 
Justice Thomas’s (3.604) as shown in Figure 4.68 Considering only the 
year-to-year difference in Martin-Quinn scores, the Marshall-to-
Thomas transition ranks second only to the replacement of William 
Douglas with John Paul Stevens (discussed above)—as shown in Figure 
3, no other transition is even close.  

Further, the arrival of Justice Thomas pushed Justice White from 
his two-decade entrenchment at or near the center of the Court to its 
more liberal side and ushered in a quarter-century in which the median 
would be occupied by the more conservative Justices Sandra Day 
O’Connor and Anthony Kennedy. As shown in Figure 7, the change in 
Martin-Quinn score of the median Justice resulting from the Marshall-
to-Thomas transition ranked ninth overall, but it is not an 
overstatement to say that Thomas’s presence instead of Marshall’s (or 
instead of a Justice more closely aligned with Marshall’s tendencies) has 
been outcome-determinative in many of the Court’s 5-4 cases with 
Thomas in the majority since 1991. Such cases include well-known 
cases like Bush v. Gore69 and Shelby County v. Holder,70 but also cases 
such as Lopez v. United States, the first case in sixty years to restrict the 
power of Congress under the Commerce Clause.71 

Thomas’s long tenure on the Court—nearly thirty years and 
counting—assures that the impact of his arrival continues to impact the 
work of and the balance on the Court, even as new colleagues arrive. 

67 See Senate’s Supreme Court Nominations Page, supra note 15. 
68 See Martin-Quinn Scores: Measures, supra note 31. 
69 Bush v. Gore, 531 U.S. 98 (2000). 
70 Shelby County v. Holder, 570 U.S. 529 (2013). 
71 Lopez v. United States, 514 U.S. 549 (1995). 
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3. Honorable Mentions and Near Misses

Before evaluating the potential impact of the Court’s latest 
transition, it is worth identifying several other impactful moments in 
the history of the Court’s personnel. While the Warren-to-Burger and 
Marshall-to-Thomas transitions stand out, there are certainly others 
that merit greater attention. Several other transitions also ranked highly 
in ideological shift among Justices and on the Court, including the 
arrival of William Brennan to replace Sherman Minton in 195672 and 
the replacement of Justice Felix Frankfurter with Arthur Goldberg in 
1962.73 In Goldberg’s case, his arrival enabled the Warren Court to 
move in an even more liberal direction, though he resigned after only 
three terms to become the nation’s ambassador to the United Nations, 
thus mitigating the impact of the Frankfurter-to-Goldberg transition. 

In addition to those transitions that data makes seem significant, 
there are other characteristics that make Supreme Court transitions 
historic. The appointment of Thurgood Marshall in 1967 was not only 
impactful because it replaced Justice Tom Clark (career Martin-Quinn 
average of 0.465) with a more liberal Justice (Marshall’s career Martin-
Quinn average of -2.831 creates a difference among incoming and 
outgoing Justice second only to the Marshall-to-Thomas transition74) 
or because the change in median Justice was the third most significant. 
The appointment of the nation’s first African American Justice made 
the transition to Marshall particularly significant. So too with the 1981 
appointment of the first female Justice, Sandra Day O’Connor, and the 
2009 appointment of the first Latina Justice, Sonia Sotomayor. 

The significance of other transitions might be seen in the 
opposition to a Justice’s confirmation in the Senate. As mentioned 
above, Justice Thomas encountered more opposition than any 
successful nominee to that point in the nation’s history; that record was 

 72 The Minton-to-Brennan transition ranked fifth in change in average Martin-Quinn score 
between incoming and outgoing Justice (Figure 4) and fourth in change in Martin-Quinn score 
of the Court’s median Justice as a result of the transition (Figure 7). In addition, Brennan’s arrival 
placed Justice Tom Clark at the Court’s median, a position he would hold for the next six terms 
(though he had also previously been the median Justice prior to Warren’s arrival in 1953). See 
Martin-Quinn Scores: Measures, supra note 31. 
 73 The Frankfurter-to-Goldberg transition ranked fifth in change in year-to-year Martin-
Quinn score between incoming and outgoing Justice (Figure 3) and second in change in Martin-
Quinn score of the Court’s median Justice as a result of the transition (Figure 7). In addition, 
Goldberg’s arrival moved the Court’s median Justice to the left, ushering in an era in which some 
of the Court’s most liberal Justices (Brennan, Marshall, Black) were situated at the Court’s 
median, at least until Warren was replaced by Burger in 1969. See Martin-Quinn Scores: 
Measures, supra note 31. 

74 See infra Figure 4; see Martin-Quinn Scores: Measures, supra note 31. 
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eclipsed in 2018 with the 50-48 confirmation of Brett Kavanaugh,75 
whose disapproval was similarly fueled by allegations of personal 
misconduct. 

In some instances, the Justices who are eventually confirmed were 
not the first individuals nominated—in 1969 and 1970, it took Richard 
Nixon three nominees before winning confirmation of Justice Harry 
Blackmun to replace the resigning Abe Fortas.76 That Fortas was 
resigning at all was a lingering result of his botched nomination to 
succeed Earl Warren as Chief Justice in 1968—having been weakened 
by that process, Fortas was targeted by Nixon as a potential opportunity 
to appoint another Justice.77 As pressure piled on from investigations 
into Fortas’s connection to a convicted white-collar criminal, the Justice 
opted to resign rather than face a threatened impeachment.78 Though 
Blackmun would moderate and even end up as one of the Court’s more 
liberal Justices by the end of his career, the short-term impact of the 
Fortas-to-Blackmun transition was significant, ranking seventh in 
difference in Martin-Quinn score among outgoing and incoming 
Justice (Figure 3) and eighth in effect on the Court’s median (Figure 
7).79

Justice Anthony Kennedy was also the third choice when he was 
nominated to join the Court in 1987. President Reagan’s first nominee, 
Robert Bork, was rejected by the Senate80 in what has been identified as 
a significant turning point in the politicization of the Supreme Court 
confirmation process. After Reagan’s second choice withdrew,81 
Kennedy was unanimously confirmed.82 Still, the Bork hearings 
continued to resonate over the decades, and were cited in 2016 when 
Republican Senators refused to even consider the nomination of 
Merrick Garland to replace Antonin Scalia. 

That 2016 transition that did not happen is perhaps the clearest 
example of an impactful near miss. At the time of his death, Justice 
Scalia was the third most conservative Justice, with a Martin-Quinn 
score during his final term of 1.621.83 President Obama’s prior 
nominees, Sonia Sotomayor and Elena Kagan, had Martin-Quinn 

75 Senate’s Supreme Court Nominations Page, supra note 15. 
76 Id. 
77 COHEN, supra note 55, at 25–27. 
78 Id. at 28–29. 
79 See Martin-Quinn Scores: Measures, supra note 31. 
80 Senate’s Supreme Court Nominations Page, supra note 15. 
81 Steven V. Roberts, Ginsburg Withdraws Name as Supreme Court Nominee, Citing 

Marijuana ‘Clamor,’ N.Y. TIMES, Nov. 8, 1987. 
82 Senate’s Supreme Court Nominations Page, supra note 15. 
83 See Martin-Quinn Scores: Measures, supra note 31. 
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scores of -3.067 and -1.541 respectively. An Obama replacement of 
Justice Scalia would have been substantial not only in the difference 
such a Justice would represent from the jurisprudence of Justice Scalia, 
but because it would have upset the 5-4 balance that had prevailed since 
the appointment of Justice Thomas in 1991. It may have even moved 
Justice Stephen Breyer (career Martin-Quinn score of -1.233) into the 
role of median justice. With such stakes, Republicans opted for a path 
of obstruction, a strategy that ultimately worked—in his first term on 
the Court, Scalia’s replacement Neil Gorsuch maintained the existing 
balance on the Court and performed roughly consistently with Scalia’s 
conservatism (Gorsuch had a Martin-Quinn score of 1.11784, among the 
smallest year-to-year differences from a predecessor among all 
transitions, as seen in Figure 4). 

Of more immediate import, the Senate treatment of the Garland 
nomination lurks over the current storm over the vacancy of Ruth 
Bader Ginsburg’s Supreme Court seat. If the opposite track is 
successfully taken and Justice Ginsburg is replaced on the eve of the 
2020 election, what type of impact would such a lightning strike make? 

III. THE POTENTIAL IMPACT OF REPLACING JUSTICE GINSBURG

A. Evaluating a Hypothetical Ginsburg-to-Barrett Transition

Whereas Part II examines the twenty-seven Supreme Court 
transitions, this Part turns to the transition on the horizon. Until the 
unfolding controversy over replacing Justice Ginsburg is resolved, it is 
too early to declare the transition’s impact. But, particularly if Ginsburg 
is replaced by a Trump-appointed Justice (i.e., if Judge Amy Coney 
Barrett is confirmed), such a transition would likely rank among the 
most impactful. Even if such a transition occurs, imponderables 
surrounding the outcome of the presidential election and, potentially, 
the enduring size of the Court itself abound. Without treading into such 
mysteries, this Part considers how a Ginsburg-to-Barrett transition 
might score using the various metrics discussed in Part II. For the 
purposes of this Part, Judge Barrett will be assigned a Martin-Quinn 
score that is the average of Trump’s two other nominees, Neil Gorsuch 
and Brett Kavanaugh. 

Appointing President: A Ginsburg-to-Barrett transition would 
qualify as one where the party of the appointing president of the 
outgoing Justice (Bill Clinton) and the appointing president of the 

84 Id. 
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incoming Justice (Donald Trump) differed. Thus, this transition would 
be added to the list in Figure 2. 

Magnitude of Difference Between Outgoing Justice Martin-Quinn 
Score in Final Term and Incoming Justice Martin-Quinn Score in First 
Term: During her final term on the Court, Justice Ginsburg’s Martin-
Quinn score was -2.816, the second most liberal score on the Court for 
that term.85 For the purposes of this measure, Judge Barrett will be 
assigned a Martin-Quinn score that is the average of Trump’s two other 
nominees during their first terms, Neil Gorsuch (1.117 in 2016) and 
Brett Kavanaugh (0.568 in 2018).86 While this is an admittedly imprecise 
(and potentially inaccurate) way of assigning a score to Judge Barrett, it 
offers a cautious estimate that aims to capture the likely ideological 
similarity among Justices appointed by the same president, while 
excluding any changes Justices Gorsuch and Kavanaugh might have 
experienced as a result of sitting on the Supreme Court. Using this 
measure, Judge Barrett is given a 0.843 Martin-Quinn score.87 

The magnitude difference between Ginsburg and Barrett under 
such a scenario would be 3.659 moving in the conservative direction. If 
plotted on Figure 3, Ginsburg-to-Barrett would be the fourth most 
significant shift since 1953. Of course, if Judge Barrett turned out to be 
more conservative, the magnitude of difference would be greater and 
might rank even more highly (and vice versa—if Judge Barrett were less 
conservative, that would shrink the magnitude of difference). 

Magnitude of Difference Between Career Average Martin-Quinn 
Score of Outgoing and Incoming Justice: Whereas the measure in Figure 
3 isolates short-term impact, which one might be able to predict with 
some accuracy for Judge Barrett, the measure in Figure 4 utilizes a 
Justice’s entire career to provide a longitudinal view of the impact of 
replacing one Justice with another. The shorter a Justice’s tenure, the 
less accurate (and more volatile) such a comparison would be—indeed, 
it is perhaps too early to even include Justices Gorsuch and Kavanaugh 
using this tool. 

85 See id. 
86 See id. 

 87 This is almost precisely Justice Gorsuch’s Martin-Quinn score for 2019, 0.836. See Martin 
& Quinn, supra note 30; Martin-Quinn Scores: Measures, supra note 31. Others have utilized 
other metrics to determine where a third nominee from Donald Trump might end up 
ideologically. See Amelia Thomson-DeVeaux, Laura Bronner, and Wiederkehr, What the 
Supreme Court’s Unusually Big Jump to the Right Might Look like, FIVETHIRTYEIGHT (Sept. 22, 
2020), https://fivethirtyeight.com/features/what-the-supreme-courts-unusually-big-jump-to-
the-right-might-look-like [https://perma.cc/B2Y7-Q2B6] (utilizing Judicial Common Space 
scores of candidates to replace Ginsburg, including Judge Barrett, to conclude that the nominee 
would be likely to be ideologically similar to Justice Samuel Alito, the Court’s second most 
conservative Justice by Martin-Quinn score). 
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However, for the sake of discussion, Judge Barrett will again be 
assigned a Martin-Quinn score representing the average of Trump’s 
other two Justices during their full careers thus far (Gorsuch at 0.982 
and Kavanaugh at 0.54)88, giving Barrett a “career” average of 0.761. The 
difference between such a preference and Ginsburg’s career of -1.731 
provides a difference in magnitude of 2.574, again in the conservative 
direction. Such a difference would place a Ginsburg-to-Barrett 
transition seventh most significant on Figure 4. 

Ideological Preference of Median Justice: Figure 10 offers a glimpse 
of the makeup of the Court both before and after the potential 
Ginsburg-to-Barrett transition, demonstrating that the average of the 
nine Justices’ Martin-Quinn scores would differ as a result of the 
transition. 

88 See Martin-Quinn Scores: Measures, supra note 31. 
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Figure 10. Martin-Quinn Scores for Justices During the 2019 Term and 
for a Hypothetical 2019 Term with Amy Coney Barrett Seated on the 

Court in Place of Ruth Bader Ginsburg 

2019 Term 

Justice 
M-Q Score for 2019

Term 

Sotomayor -3.483

Ginsburg -2.816

Breyer -1.867

Kagan -1.693

Roberts 0.216 

Kavanaugh 0.513 

Gorsuch 0.836 

Alito 2.051 

Thomas 3.691 

Average -0.284

Hypothetical 2019 Court Including Barrett for Ginsburg 

Justice 
M-Q Score for 2019

Term 

Sotomayor -3.483

Breyer -1.867

Kagan -1.693

Roberts 0.216 

Kavanaugh 0.513 

Barrett* 0.761* 

Gorsuch 0.836 

Alito 2.051 

Thomas 3.691 

Average 0.123 

The result of the transition using this estimate would be a switch 
in the Court’s average Martin-Quinn score from -0.284 with Ginsburg 
to 0.123 with Barrett, thus moving the average from the slightly liberal 
to the slightly conservative side. However, of greater importance, the 
replacement of Ginsburg with Barrett would alter the identity of the 
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Court’s median Justice. Chief Justice Roberts occupied that position in 
2019, as he has for three terms, but the Ginsburg-to-Barrett transition 
would have pushed Justice Kavanaugh into the Court’s center in 2019, 
moving Roberts (whose career average Martin-Quinn score of 0.93 is 
certainly not liberal) to the liberal side of the Court’s median. Thus, the 
Ginsburg-to-Barrett transition would appear on the list in Figure 8 of 
transitions in which the identity of the Court’s median Justice changed. 
Moreover, the difference in Roberts and Kavanaugh as the Court’s 
median (0.297 in the conservative direction) would be the ninth most 
significant shift at the center of the Court on the chart on Figure 7. Such 
a change could impact outcomes in closely-contested cases. Prior to this 
(hypothetical) transition, 5 of 9 Justices exhibited preferences for more 
conservative decisions, which meant that a single defection might 
determine which party wins a case. After the (hypothetical) transition, 
the three more liberal Justices would need to convince two more 
conservative colleagues to deliver a favorable outcome. 

Moving Kavanaugh into the center of the Court would fit the first 
criteria used above in judging particularly impactful changes in the 
Court’s balance, that the swing Justice be a Justice who has not yet 
occupied that territory previously. The same would be true if Justice 
Gorsuch (or Barrett) ended up occupying the median position in the 
2020 term. What is unknowable is whether the second criteria 
(sustained status of the new median Justice) would be present. The most 
likely outcome, though, would be that either Justice Kavanaugh, Justice 
Gorsuch, or Judge Barrett would occupy the center for the foreseeable 
future. Thus, a Ginsburg-to-Barrett transition would mitigate the 
isolated impact of Justice Kavanaugh’s arrival in Justice Kennedy’s place 
in 2018, but it would also amplify the general trend of pushing the 
ideological preference of the Court’s median Justice further right. 

Overall Impact: Figure 11 attempts to place the Ginsburg-to-
Barrett transition into context among the other twenty-seven Court 
transitions since 1953. As is evident, such a transition could rank in the 
top ten both in terms of ideological change between an outgoing and 
incoming Justice and in impact on the identity and ideology of the 
Court’s median Justice. Only three previous transitions (Minton-to-
Brennan, Warren-to-Burger, and Marshall-to-Thomas) rank in the top 
ten in each of these categories. 
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Figure 11. Evaluating a Supreme Court Transition from Ruth Bader 
Ginsburg to Amy Coney Barrett (utilizing hypothetical Martin-Quinn 

scores for Barrett based on the scores of other Trump-appointed 
Justices) 

Switch in Appointing President? Yes 
Magnitude of Change in Martin-Quinn 
Score from Outgoing to Incoming Justice 
(Rank) 3.659 (4th) 

Magnitude of Change in Career Martin-
Quinn Score from Outgoing to Incoming 
Justice (Rank) 2.574 (7th) 

Switch in Court's Median Justice? (Prior 
Median Justice-New Median Justice) 

Yes (Roberts-
Kavanaugh) 

Has Median Justice Previously Served as 
Median Justice? No 
Magnitude of Change in Martin-Quinn 
Score from Prior to New Median Justice 
(Rank) 0.297 (9th) 

The most significant impact of a Ginsburg-to-Barrett transition 
would be in accelerating the rightward lurch of the Court’s center and 
creating a more lopsided makeup of a conservative Court. The analysis 
provided here examines broad trends, but such a development could 
have profound impacts on the outcomes of actual cases. Existing 
precedent may be subject to reversal or narrowing, and new cases are 
likely to follow the trend toward more conservative outcomes and 
reasoning. 89 Another potentially seismic effect of a Ginsburg-to-Barrett 
transition could be the literal transformation of the Court itself. Though 
enlarging the Court had been a topic prior to Justice Ginsburg’s death, 
the truncated confirmation process and reversal on the question of 
appointing a Justice in a presidential election year have intensified calls 
from Democrats to reshape the Supreme Court. Any such change would 
be an extraordinary effect of this transition. 

Even without such an unprecedented change in the Court, the gaps 
between Justice Ginsburg and Judge Barrett are likely to be significant, 
though perhaps not the most significant of this era. Still, the intangibles 
of this moment make the potential of replacing Justice Ruth Bader 

 89 See Amelia Thomson-DeVeaux & Laura Bonner, How a Conservative 6-3 Majority Would 
Reshape the Supreme Court, FIVETHIRTYEIGHT (Sept. 28, 2020, 6:00 AM), 
https://fivethirtyeight.com/features/how-a-conservative-6-3-majority-would-reshape-the-
supreme-court [https://perma.cc/R536-D3Y8]. 
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Ginsburg with a nominee of Donald Trump echo another replacement 
of a liberal icon that ended up being one of, if not the, most impactful 
transitions since 1953. 

B. Replacing Justice Ginsburg: Echoes of Replacing Justice Marshall

Assisted by a cane, Thurgood Marshall entered the Supreme
Court’s East Conference Room on June 28, 1991, as he entered many 
other rooms: to a standing ovation.90 After twenty-four years on the 
Court and a half-century reshaping the application of the American 
Constitution, particularly to African Americans and other marginalized 
groups, Justice Marshall was retiring. The press had gathered at the 
Court for the Justice’s retirement press conference, though through the 
half-hour, Justice Marshall was a persistently uncooperative witness—
he rejected virtually every invitation toward reflection or the sharing of 
wisdom. Instead, Justice Marshall parried questions with quips and 
dismissals, and went on his way, receiving another standing ovation as 
he exited.91 

Thurgood Marshall’s retirement was another strike of lightning 
and it triggered one of the most impactful transitions in the Court’s 
history. The day before announcing his retirement, Justice Marshall had 
alluded to the impact such transitions might have in a bitter dissent in 
his final case. In Payne v. Tennessee, the Court had reversed an earlier 
ruling about the admissibility of victim impact testimony in the 
sentencing phase of death penalty cases.92 In his dissent, Justice 
Marshall warned that, “Power, not reason, is the new currency of this 
Court’s  
decision[-]making.”93 And Marshall left no doubt as to how that power 
was shifting: “Neither the law nor the facts supporting [our previous 
decisions on this issue] underwent any change in the last four years. 
Only the personnel of this Court did.”94 

The circumstances of Ruth Bader Ginsburg’s departure from the 
Court and the change in Court personnel it has triggered recall that 
1991 transition from Thurgood Marshall to Clarence Thomas in many 
ways. Most obviously, both Justice Marshall’s retirement and Justice 
Ginsburg’s death occurred during presidential administrations that 

 90 Retirement of Justice Marshall, C-SPAN (June 28, 1991), https://www.c-span.org/video/
?18624-1/retirement-justice-marshall [https://perma.cc/L2CG-WFWM]. 

91 Id. 
92 Payne v. Tennessee, 501 U.S. 808 (1991). 
93 Id. at 844. 
94 Id. 
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virtually guaranteed that their replacements would hold significantly 
different ideological preferences. Indeed, both Justices Marshall and 
Ginsburg had been publicly critical of the presidents seeking to replace 
them. Justice Ginsburg had lamented the possibility of a Trump 
presidency even before it became a reality.95 In 1990, Justice Marshall 
had demurred when asked a question about sitting President George 
H.W. Bush in a television interview: “It’s said that if you can’t say 
something good about a dead person, don’t say it. Well, I consider him 
dead.”96 As in Justice Ginsburg’s case, Justice Marshall had been 
rebuked for the comment, though he had not taken the step Justice 
Ginsburg did in publicly apologizing.97 

Given the differences in ideology between the departing Justices 
and the sitting presidents, in both cases, the timing of the Justices’ 
departures from the Court would cost liberals a seat. Justice Marshall’s 
decision to retire in 1991 was driven by his poor health and a sense that 
Bush was likely to win reelection in 1992—it may have seemed a better 
option to the Justice to retire and avoid spending his final years angrily 
in dissent since it was likely Bush would end up choosing his successor 
anyway. Despite her own history of poor health, Justice Ginsburg opted 
not to retire during the presidency of Barack Obama, suggesting that 
even Obama could not replace her with someone who shared her 
ideology late in his presidency.98 Whereas Justice Marshall assumed 
Bush would win in 1992 (and was wrong), perhaps Justice Ginsburg 
assumed Trump would lose in 2016 (and was also wrong)—these 
circumstances present two enormous “what ifs.” If the justices had 
known the outcomes of the impending elections, would they have 
behaved differently?  

For his part, Marshall did survive into the Clinton presidency, but 
only barely. His health deteriorated throughout 1992 and, though he 
had been asked to administer the oath of office to Vice President Al 
Gore, his health prevented it.99 He died within a week of Clinton’s 

95 Liptak, supra note 1. 
 96 JUAN WILLIAMS, THURGOOD MARSHALL: AMERICAN REVOLUTIONARY 390 (Three Rivers 
Press 1998). 

97 Shear, supra note 3. 
98 Jessica Weisberg, Remembering Ruth Bader Ginsburg in Her Own Words, ELLE (Sept. 21, 

2020), https://www.elle.com/culture/career-politics/interviews/a14788/supreme-court-justice-
ruth-bader-ginsburg [https://perma.cc/PU9N-XC5Y] (republishing text of 2014 Elle Magazine 
interview). Though Obama had been able to have Sonia Sotomayor, a justice who is ideologically 
close to Ginsburg, confirmed in 2009, the balance of power in the Senate had shifted during 
Obama’s second term. Perhaps the Senate’s obstinacy in replacing Justice Scalia in 2016 
demonstrates Ginsburg’s prescience on the question. 

99 WILLIAMS, supra note 96, at 395–96. 
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inauguration.100 Given the vagaries of health, it is not clear that Justice 
Marshall could have persisted on the Court even had he known Clinton 
would win.  

Justice Ginsburg’s belief that Obama would have difficulty 
replacing her late in his presidency seems well-grounded in retrospect 
given the Senate’s obstinacy to replacing Scalia in 2016. She was thus 
counting on either a Hillary Clinton victory in the election or, if it came 
to it, that she would survive a term under Donald Trump. Thus, Justice 
Ginsburg’s “what if” scenario requires an exploration of how she might 
have behaved had she known not only that Trump would win, but that 
she would fall weeks short of living to the 2020 election.101 It is hard to 
imagine someone with Justice Ginsburg’s fighting spirit backing down 
even in that scenario. Regardless of what might have happened, though, 
both Justice Marshall and Justice Ginsburg left the Court in a moment 
when they could be replaced by a president—and ultimately, a Justice—
that did not share their worldview. 

Justices Marshall and Ginsburg also shared a prominent place 
within the pantheon of American law. Ruth Bader Ginsburg has often 
been referred to as the “Thurgood Marshall of Women’s Equality.” 102 
Her role as an advocate before the Supreme Court as it transformed its 
interpretation of the equal protection clause to better protect women 
paralleled the work of Thurgood Marshall decades earlier to strengthen 
the constitutional rights of African Americans. Her ascension to the 
Supreme Court furthered the connection to Marshall’s legal legacy. 
Though all Justices are professionally accomplished, few achieve the 
type of historically iconic status of Justices Marshall and Ginsburg. In 
both their work before taking the bench, and their achievements in 
joining and serving on the Supreme Court, both Justices Marshall and 
Ginsburg blazed trails that have inspired adoration from admirers—
they mean a great deal to a great many people. This raises another, more 
difficult to quantify, element to a Supreme Court transition: the public 
image of the departing Justice. For all the Justice’s admirable qualities, 
replacing David Souter simply was not going to sit in the public 
consciousness as compellingly as replacing Justices Marshall or 

100 Id. 
 101 See Emily Bazelon, Why Ruth Bader Ginsburg Refused to Step down, N.Y. TIMES (Sept. 30, 
2020), https://www.nytimes.com/2020/09/21/magazine/ginsburg-successor-obama.html 
[https://perma.cc/PZR7-7V7E]. 

102 See Linda Hirshman, Sisters in Law: How Sandra Day O’Connor and Ruth Bader Ginsburg 
Went to the Supreme Court and Changed the World, Harper Perennial (2016), p. xvi. 
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Ginsburg, both of whom have been the main character of recent 
Hollywood films.103 

The iconic status of Justices Marshall and Ginsburg was 
intertwined with the Justices’ identities. Marshall was not only a retiring 
Justice, he was Mr. Civil Rights and the first (and only) African 
American Justice; Ginsburg had grown into more than a mere Justice 
as well, evolving into a cultural touchstone for women’s rights. Thus, 
while the timing of the Justices’ departures raised the potential of 
replacement by a Justice with a different judicial philosophy, the iconic 
status of the departing Justices made their replacement a bit more 
complicated for the appointing president. Justice Marshall’s case was 
particularly thorny given the overlay of the American dilemma of race. 
President Bush may not have literally had to appoint an African 
American to replace Justice Marshall—indeed, he denied feeling so 
compelled104—but he ultimately did. For her part, Justice Ginsburg was 
neither the first nor the only female Justice (as Justice Marshall was both 
the first and only African American on the Court at the time of his 
retirement), but her iconic status made identity a part of the process for 
her replacement as well. Indeed, shortly after Justice Ginsburg’s death, 
Trump vowed to appoint a female replacement,105 and ultimately did so 
in nominating Amy Coney Barrett. 

Both the Marshall and Ginsburg replacements also required the 
political leaders of the time to twist themselves away from previous 
positions. In Marshall’s case, the twisting was substantive—in 1990, 
Bush had vetoed a civil rights statute on the grounds that it improperly 
encouraged employers to utilize racial quotas in hiring.106 Yet, despite 
his denials that race had played a role in choosing Judge Clarence 
Thomas as Marshall’s successor, even Bush acknowledged that 
Thomas’s race was not wholly irrelevant to his choice: “the fact that he 
is minority, so much the better.”107 The President’s opponents, too, were 

 103 See MARSHALL (Chestnut Ridge Productions 2017); ON THE BASIS OF SEX (Participant 
Media 2018). 
 104 Press Conference Announcing Nomination of Clarence Thomas, supra note 65 (video of 
Bush announcing Thomas nomination, in which Bush rejects suggestion that he had to appoint 
a Black justice: “I don’t feel that I had to appoint, nominate, a Black American at this time for the 
Court . . . . I don’t feel there should be a Black seat on the Court or an ethnic seat on the Court.”). 
 105 John Wagner, Derek Hawkins, & Hannah Knowles, Trump Says He Will Nominate 
Woman to the Supreme Court next Week, WASH. POST (Sept. 20, 2020), 
https://www.washingtonpost.com/politics/2020/09/19/ruth-bader-ginsburg-death 
[https://perma.cc/96UH-4PDJ]. 
 106 Steven A. Holmes, President Vetoes Bill on Job Rights; Showdown Is Set, N.Y. TIMES, Oct. 
23, 1990 at A1 (Bush claimed that the bill “employs a maze of highly legalistic language to 
introduce the destructive force of quotas . . . .”). 

107 Press Conference Announcing Nomination of Clarence Thomas, supra note 65. 
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forced to twist themselves on this point: Marshall himself, an individual 
who had spent a lifetime arguing for greater access for African 
Americans to workplaces and institutions, argued that race should not 
be used as an “excuse” for appointing “the wrong Negro” as his 
replacement.108 Mr. Civil Rights was left making distinctions among 
African Americans. In Ginsburg’s case, the twisting has been over 
procedure and has been more flagrant. The complete reversal of 
positions taken in 2016 about the replacement of a Justice in an election 
year demonstrates how high the stakes are in this transition. 

Finally, the impending election, as well as the COVID-19 
pandemic, loom over the Ginsburg replacement, issues beyond the 
usual involved in a Supreme Court appointment, thus raising the stakes 
even further. The Thomas confirmation, too, became entangled with 
issues well beyond the ordinary parameters of a Supreme Court 
appointment. The charges of sexual harassment against Thomas set the 
stage for the most dramatic confirmation in the Court’s history, an 
episode that spawned books and films itself.109 There are thus special 
circumstances—also difficult to quantify—that make particular 
transitions, including Ginsburg’s, more impactful because they are 
elevated in the public’s consciousness. 

The comparison of replacing Justice Marshall and Justice Ginsburg 
rests on the identity of the outgoing Justices; the extent of the impact 
depends as much on the identity of the incoming Justices. As 
demonstrated in Part II, the replacement of Marshall with Clarence 
Thomas was among the most impactful transitions of the past seventy 
years. Only in the future will the impact of Justice Ginsburg’s 
replacement come into full view, though the circumstances suggest if 
Judge Barrett is confirmed and if there is no revolution in transforming 
the Court in response, the impact will similarly rank among the most 
impactful. 

CONCLUSION 

Lightning has now struck at the Supreme Court (metaphorically) 
twenty-eight times in the past seventy years. Each transition, like each 
lightning strike, has been unique in its impact based on timing and 

108 Retirement of Justice Marshall, supra note 90. 
 109 See, e.g., JANE MAYER & JILL ABRAMSON, STRANGE JUSTICE: THE SELLING OF CLARENCE 
THOMAS (2018); JANE FLAX, THE AMERICAN DREAM IN BLACK & WHITE: THE CLARENCE 
THOMAS HEARINGS (1998); TIMOTHY M. PHELPS & HELEN WINTERNITZ, CAPITOL GAMES: 
CLARENCE THOMAS, ANITA HILL, AND THE STORY OF A SUPREME COURT NOMINATION (1992). 
See Garry Wills, Thomas’s Confirmation: The True Story, N.Y. REV. BOOKS, Feb. 2, 1995, at 36, 
for a list of books; see also CONFIRMATION (HBO 2016) (film about the hearings). 
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circumstance. Predicting where a transition from Ruth Bader Ginsburg 
to Amy Coney Barrett will fit among these modern transitions is mere 
speculation. Though we know much about this transition—the identity 
and work of the outgoing Justice, the balance of the Court at the 
moment of transition, even the ideological hopes of the appointing 
President—there is far more we do not know. Most notably, we do not 
know how a Justice Barrett will perform on the Court. At this moment 
in Justice David Souter’s tenure, one might have predicted that his 
replacement of William Brennan would transform the Court; it did not. 
Indeed, even a decade of service may not reveal the long-term impact 
of a transition from one Justice to another; Justices evolve along with 
the Court, nation, and world around them. It is even too early to truly 
evaluate the Court’s most recent transitions; though we have more 
information about Neil Gorsuch and Brett Kavanaugh or even Elena 
Kagan and Sonia Sotomayor than we do about Amy Coney Barrett, we 
surely do not know the full scope of their work or the unpredictable 
shifts the future will hold. If 2020 has taught anything, it is that the 
unimaginable can occur. 

Still, there is reason to believe that this strike of lightning will rank 
among the modern Court’s most significant. It is likely that Judge 
Barrett will differ substantially in her jurisprudence from Justice 
Ginsburg and that her arrival will signal a further rightward shift in the 
median of the Court. Long-term impacts, though, are difficult to see; 
not only is there uncertainty about how Judge Barrett will perform over 
time, there may be temptations to alter the very structure of the Court. 
And perhaps most uncertain of all: no one knows when lightning will 
strike next and the Court will face yet another transition. 

EPILOGUE 

In the months since this piece was first drafted, much has occurred. 
Most significantly, Judge Amy Coney Barrett was confirmed as Justice 
Ginsburg’s successor, making the hypothetical discussed in Part III a 
reality. The bitterness of Justice Barrett’s 52-48 confirmation seemed to 
have more to do with the process and timing than with any objection to 
the nominee in particular, but that bitterness also revealed how high the 
perceived stakes were.110 The replacement of Justice Ginsburg with 
Justice Barrett threatened to disrupt the stable 5-4 balance that had been 

 110 Nicholas Fandos, Senate Confirms Barrett, Delivering for Trump and Reshaping the Court, 
N.Y. TIMES (Oct. 26, 2020), https://www.nytimes.com/2020/10/26/us/politics/senate-confirms-
barrett.html [https://perma.cc/MAR4-83KL] (noting that Barrett was first nominee in 151 years 
to receive no votes from the opposition party). 
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maintained since Justice Thomas’s confirmation in 1991 by creating a 
more lopsidedly-conservative majority. This Epilogue will briefly 
consider Justice Barrett’s performance during her first term to 
determine the extent to which that disruption came to occur.  

In addition, the time since the drafting of this article has revealed 
another potential legacy of the Ginsburg-to-Barrett transition. Less 
than two weeks after Justice Barrett took her oath of office, Joe Biden 
defeated Donald Trump in the 2020 presidential election. In April, 
Biden signed an executive order creating the Presidential Commission 
on the Supreme Court charged with evaluating the merits of proposed 
reforms to the Court. Among the topics the commission is to examine 
are “the length of service and turnover of justices on the Court” and 
“the membership and size of the Court.”111 While the commission 
marks only the beginning of a long-term process, any changes its work 
leads to can be tied to the Ginsburg-to-Barrett transition, thus 
amplifying the magnitude of that particular lightning strike. While the 
commission has begun its work, it is far too early to know what, if 
anything, that work will lead to. 

While it is also too early to know precisely how Justice Barrett will 
impact the work of the Supreme Court, there is one term of data 
presently available and it largely confirms the predictions of impact 
made in Part III. Justice Barrett found herself in the majority nearly all 
the time during her first term on the Court—91% overall and 84% in 
non-unanimous cases.112 This high frequency in the majority (Justice 
Barrett was tied for second highest among the Justices) reflected a trend 
in which Barrett, along with the two Justices with whom she agreed 
most frequently (Chief Justice Roberts and Justice Kavanaugh113), 
seemed to control the outcomes of cases.114 Preliminary Martin-Quinn 
scoring for the 2020 term placed Justice Barrett between Justices 
Kavanaugh and Gorsuch115, the other Trump appointees, an outcome 

 111 President Biden to Sign Executive Order Creating the Presidential Commission on the 
Supreme Court of the United States, WHITE HOUSE BRIEFING ROOM (Apr., 9, 2021), 
https://www.whitehouse.gov/briefing-room/statements-releases/2021/04/09/president-biden-
to-sign-executive-order-creating-the-presidential-commission-on-the-supreme-court-of-the-
united-states [https://perma.cc/5HRH-8JKU]. 
 112 SCOTUSBLOG, STAT PACK FOR THE SUPREME COURT’S 2020–21 TERM 7 (2021) 
[hereinafter 2020 SCOTUSBLOG STAT PACK], https://www.scotusblog.com/wp-content/uploads/
2021/07/Final-Stat-Pack-7.6.21.pdf [https://perma.cc/2Z9W-X9H6]. 
 113 Id. at 14. Justice Barrett’s agreement in full aligned with Chief Justice Roberts 76% of the 
time and with Justice Kavanaugh 75% of the time.  
 114 Amelia Thomson-DeVeaux & Elena Mejia, The Supreme Court’s Conservative 
Supermajority Is Just Beginning to Flex Its Muscles, FIVETHIRTYEIGHT (July 2, 2021), 
https://fivethirtyeight.com/features/the-supreme-courts-conservative-supermajority-is-just-
beginning-to-flex-its-muscles [https://perma.cc/3AR7-AB48]. 

115 Id. 
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consistent with the hypothetical score assigned to Barrett in Part III. 
Thus, Justice Barrett’s first term confirmed what Part III had 
predicted—that the Court would look approximately like the 
hypothetical makeup presented in Figure 10 and the Ginsburg-to-
Barrett transition would rank fairly highly among the Court’s past 28 
transitions using the measures identified in this article. 

In addition, the addition of Justice Barrett did move Justice 
Kavanaugh into the position of median Justice by Martin-Quinn score 
for the first time. Consistent with the realignments that occurred in 
1969 (Warren-to-Burger), 1991 (Marshall-to-Thomas), and 2018 
(Kennedy-to-Kavanaugh), the new median Justice had a more 
conservative Martin-Quinn score than the previous one, a mark of a 
continuing conservative movement on the Court.116 Whether Justice 
Kavanaugh will remain the median Justice remains to be seen, but the 
most significant measure of the impact of the Ginsburg-to-Barrett 
transition will likely be how durable the emerging 6-3 conservative 
supermajority will be over time. If it proves durable, the transition could 
make several longstanding Court precedents vulnerable to reversal. 

The 6-3 conservative supermajority that stoked the stakes of 
replacing Justice Ginsburg did seem to emerge in the Court’s first term 
without her. In divided (non-unanimous) cases, 6-3 was the most 
common outcome, accounting for 24% of the Court’s cases.117 This was 
the first time in the Court’s previous decade that 6-3 was the most 
common voting outcome, with 5-4 typically accounting for the most 
non-unanimous cases.118 And most of those 6-3 outcomes featured the 
six more conservative Justices, including Justice Barrett, on one side, 
and the three more liberal Justices on the other. While the outcomes of 
these cases may not have been different with Justice Ginsburg (i.e., they 
may have been 5-4 instead of 6-3, but with the same outcome), the 
presence of Justice Barrett decreased the vulnerability of these cases and 
converted the focus from whether the more liberal Justices might 
convince a conservative Justice to join their position to which of the 
more conservative Justices would control the substance of the decision. 
Among the term’s 6-3 outcomes were decisions restricting the scope of 

 116 In this case, the new median Justice (Kavanaugh) is virtually indistinguishable from the 
previous one (Roberts)—the two agreed in the vast majority of cases. 2020 SCOTUSBLOG STAT 
PACK, supra note 112, at 14–15. Justice Kavanaugh and Chief Justice Roberts agreed in full 84% 
of the time and agreed in outcome 94% of the time.  

117 Id. at 9. 
 118 Id. at 4. Indeed, aside from the 2015 and 2016 terms in which the Court operated with only 
eight Justices for nearly a year following Justice Scalia’s death, 5-4 had been the most common 
outcome for divided cases every year. Id.  
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the Voting Rights Act119 and permitting the sentencing of juveniles to 
life without parole.120 

Given the strength of the conservative supermajority, the task of 
creating a majority with three liberal Justices being joined by two more 
conservative Justices proved a difficult task. In only three cases did this 
occur, none of which involved Justice Barrett joining her more liberal 
colleagues.121 More common were cases where a single more 
conservative Justice joined liberal colleagues in dissent, a circumstance 
that would likely have led to a liberal outcome on a Court with Justice 
Ginsburg. However, with Justice Barrett, the loss of a single 
conservative Justice was no longer outcome determinative. When Chief 
Justice Roberts sided with the Court’s more liberal Justices in cases 
about the ability of states to impose COVID-19-related restrictions on 
religious institutions, for example, he did so in dissent.122 The potential 
stakes were even more apparent in September 2021 when five Justices, 
including Justice Barrett, declined to intervene in stopping a restrictive 
abortion law in Texas from going into effect over the dissents of the 
Court’s three liberal Justices along with Chief Justice Roberts.123 Justice 
Barrett’s arrival may thus signal the culmination of the Court’s 
conservative movement with the reversal of Roe v. Wade. 

In 2016, the Court had considered a separate Texas law aimed at 
making abortions more difficult to obtain. In that case, a 5-3 majority 
that included Justices Kennedy and Ginsburg found the law 
unconstitutional.124 Justice Ginsburg authored a concurrence in which 
she asserted that it was “beyond rational belief” that the law could have 
any effect in protecting women’s health and predicted that “[w]hen a 
state severely limits access to safe and legal procedures, women in 
desperate circumstances may resort to unlicensed rogue 
practitioners.”125 She went on to note that “[s]o long as this Court 
adheres to Roe v. Wade . . . [laws that strew impediments to 
abortion] . . . cannot survive judicial inspection.”126 

119 Brnovich v. Democratic Nat’l Comm., 141 S. Ct. 2321 (2021).  
120 Jones v. Mississippi, 141 S. Ct. 1307 (2021). 
121 2020 SCOTUSBLOG STAT PACK, supra note 112, at 11.  
122 Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63 (2020); Tandon v. Newsom, 

141 S. Ct. 1294 (2021). 
 123 Whole Woman’s Health v. Jackson, 141 S. Ct. 2494 (2021) (denial of application for 
injunctive relief); see Adam Liptak, J. David Goodman & Sabrina Tavernise, Supreme Court, 
Breaking Silence, Won’t Block Texas Abortion Law, N.Y. TIMES (Oct. 7, 2021), 
https://www.nytimes.com/2021/09/01/us/supreme-court-texas-abortion.html [https://perma.cc/
KS94-5LCX]  

124 Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016). 
125 Id. at 2321 (Ginsburg, concurring).  
126 Id. 



2862 CARDOZO LAW REVIEW [Vol. 42:7 

At the time Justice Ginsburg wrote, there remained an open seat 
on the Court as the tumult of replacing Justice Scalia dragged through 
the 2016 presidential election. A mere half-decade later, whether the 
Court will continue to adhere to Roe as Justice Ginsburg hoped it would 
certainly cannot be presumed since two members of the Court’s 2016 
majority, Justice Kennedy and Justice Ginsburg herself, have been 
replaced.  

Such is the power of a bolt of lightning. 


