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INTRODUCTION

In the summer of 1996, Alexandra was molested repeatedly at the
hands of a local priest at and around her family’s church in Queens,
New York.! This horrific alleged abuse continued for nearly six years,
including in her own home and in the priest’s car.2 While Alexandra
was eventually awarded a two-million-dollar settlement, the Roman
Catholic Diocese turned around and sued one of its insurers, National
Union, for failing to reimburse the Diocese for the settlement.3 The
Diocese contended that all of the alleged abuse constituted only one
“occurrence,” which would maximize its coverage, while National
Union argued that the alleged abuse actually constituted multiple
occurrences.4 This was the first time New York addressed the definition
of “occurrence” in the context of claims of multiple instances of sexual
abuse of a minor by a priest spanning several policy periods.s

In so doing, the court chose to adopt the “unfortunate event” test,
which required it to identify whether the cause and result of an action
or event were linked in a close temporal or spatial relationship, without
intervening factors.s Ultimately, the court held in favor of National
Union, concluding that the several instances of sexual abuse constituted
multiple occurrences.” National Union was thus only required to
provide coverage during the policy periods where it was the primary
insurer, a number much lower than what it would have had to cover
had the court held that there was only one occurrence.8 Confusingly, in
a variety of insurance cases that have since followed National Union,
New York courts have applied the “unfortunate event” test

1 Roman Cath. Diocese of Brooklyn v. Nat’l Union Fire Ins. Co. of Pittsburgh, Pa., 991
N.E.2d 666, 668 (N.Y. 2013).

2 Id.

3 Id.

4 Id. at 669-70.

5 Id. at 671.

6 Jon A. Baumunk, Comment, New York’s “Unfortunate Event” Test: Its Application Prior to
the Events of 9/11, 39 CAL. W. L. REV. 323, 328-29 (2003).

7 Florina Altshiler & Josh H. Kardisch, Sexual Assault: Is There Coverage for That?, N.Y. L.].
(Mar. 19, 2019, 02:25 PM), https://www.law.com/newyorklawjournal/2019/03/19/sexual-assault-
is-there-coverage-for-that [https://perma.cc/5H7A-N2VG].

8 Roman Cath. Diocese of Brooklyn, 991 N.E.2d at 675-76.
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inconsistently.® With the advent of new legislation designed to give
victims of child sexual abuse more time to file claims, this inconsistency
is especially concerning.

Allegations of child sexual abuse have unfortunately affected so
many of the institutions that are bastions of community life in their
respective neighborhoods and cities across the country.10 From schools
to religious organizations,!! Boy Scout troops to hospitals, seemingly
nowhere remains unaffected.12 In New York, after a long struggle that
spanned more than a decade to increase protections for victims of child
sexual abuse, proponents of reforming the statute of limitations

9 See Dan Tait, Inc. v. Farm Fam. Cas. Ins. Co., 79 N.Y.S.3d 514 (N.Y. Sup. Ct. 2018) (holding
that insured’s action to recover funds from multiple acts of theft by insured’s former bookkeeper
failed because acts of theft constituted one occurrence under the plain language of the policy);
see Nat’l Liab. & Fire Ins. Co. v. Itzkowitz, No. 14-3651-cv, 2015 U.S. App. LEXIS 16763, at *11-
12 (2d Cir. Sept. 22, 2015) (holding that three incidents involving a dump truck were not
sufficiently spatially and temporally proximate to be one occurrence); see also Verlus v. Liberty
Mut. Ins. Co., No. 14-¢v-2493, 2015 U.S. Dist. LEXIS 153908, at *13 (S.D.N.Y. Nov. 12, 2015)
(finding that the neighbor’s two pit bull attacks on two different people were one occurrence for
insurance purposes because attacks arose from the “same location at a substantially similar time”
(quoting Bausch & Lomb, Inc. v. Lexington Ins. Co., 414 F. App’x. 366, 368 (2d Cir. 2011)).

10 E.g, National Statistics on Child  Abuse, NATL CHILD.S  ALLL,
https://www.nationalchildrensalliance.org/media-room/national-statistics-on-child-abuse
[https://perma.cc/RP8B-ELCP].

11 Child Sexual Abuse in the Catholic Church, CHILD RTS. INT'L NETWORK,
https://home.crin.org/issues/sexual-violence/child-sexual-abuse-catholic-church
[https://perma.cc/54MQ-MTVN]; Sharon Otterman, Buffalo Bishop Resigns After Scandal Over
Secret List of Abusive Priests, N.Y. TIMES (Dec. 4, 2019), https://www.nytimes.com/2019/12/04/
nyregion/buffalo-bishop-catholic-church-abuse.html [https://perma.cc/4KN2-ELCF]. While
child sexual abuse in the media has often been focused on clergy of the Catholic Church, there
are also a growing number of allegations against Protestant clergy and other religious
organizations as well. See Data Shed Light on Child Sexual Abuse by Protestant Clergy, N.Y. TIMES
(June 16, 2007), https://www.nytimes.com/2007/06/16/us/16protestant.html [https://perma.cc/
8368-T3LV]; see also Paul Vitello, Orthodox Jews Rely More on Sex Abuse Prosecution, N.Y. TIMES
(Oct. 13, 2009), https://www.nytimes.com/2009/10/14/nyregion/14abuse.html
[https://perma.cc/7TLG-69MX].

12 Abbie Newman & Leslie Slingsby, Institutions Face Risk for Child Sexual Abuse. Here’s How
They Can Prevent It., PHILA. INQUIRER (Sept. 18, 2019, 1:30 PM), https://www.inquirer.com/
opinion/commentary/child-sex-abuse-prevention-boy-scouts-catholic-church-20190918.html
[https://perma.cc/ZBF5-4VYR]. New York State Representative Linda Rosenthal, speaking on
the recently passed CVA, stated,

This will no doubt reveal abuses that we’ve never heard of before. It’s not just the
church. It’s not just some Jewish institutions. It’s not just the Boy Scouts. . . . Although
nothing should surprise us because this kind of child sexual abuse has been so endemic
to our society.

Julie Zauzmer & Sarah Pulliam Bailey, New York Braces for a Flood of Lawsuits, as One-Year
Window Opens for Child Sexual Abuse Victims to Bring Cases, WASH. POST (Aug. 14, 2019, 12:26
PM), https://www.washingtonpost.com/religion/2019/08/14/new-york-braces-flood-lawsuits-
one-year-window-opens-child-sex-abuse-victims-bring-cases [https://perma.cc/KEQ2-662W].



1080 CARDOZO LAW REVIEW [Vol. 42:3

governing child sexual abuse claims were finally rewarded with the
passage of the Child Victims Act (CVA).13

Through the passage of the CVA, which was officially signed into
law by Governor Andrew Cuomo on February 14, 2019,14 New York
follows a growing number of states that have passed similar legislation
to amend and reform their statute of limitations with regards to child
sexual abuse claims.1s The passing of this legislation, which originally
floundered and failed for thirteen years in the then Republican-
controlled New York Senate,6 marks a historic moment for child sexual
abuse survivors, their supporters, and activists. For civil claims of child
sexual abuse, the CVA extends the statute of limitations for individuals
to file litigation from twenty-three years of age to fifty-five years of
age.l” Additionally, and perhaps most importantly, the CVA provides a
one-year look-back window wherein previously time-barred civil
claims alleging child sexual abuse can now be litigated with no statute
of limitations restrictions.!8 The look-back window, which opened on
August 14, 2019, and was slated to end on the same date in 2020, has
already ushered in a “tidal wave” of litigation.19 As of October 31, 2019,
975 CVA cases had been filed since the look-back window opened.20
Marci Hamilton, founder and CEO of the Philadelphia nonprofit Child

13 See Tom Precious & Jay Tokasz, New York Lawmakers Pass Child Victims Act: ‘This Bill is
About Survivors’, BUFFALO NEWS (Aug. 14, 2020), https://buffalonews.com/2019/01/28/ny-
senate-pass-child-victims-act-assembly-passage-expected-later [https://perma.cc/RTX3-S6PY];
Senate Stands Up For Survivors, Passes Child Victims Act, N.Y. STATE SENATE (Jan. 28, 2019),
https://www.nysenate.gov/newsroom/press-releases/senate-stands-survivors-passes-child-
victims-act [https://perma.cc/S6Y5-S8DW].

14 Governor Cuomo Signs The Child Victims Act, N.Y. STATE (Feb. 14, 2019),
https://www.governor.ny.gov/news/governor-cuomo-signs-child-victims-act [https://perma.cc/
A4ZR-9C2Q)].

15 Current Laws for Child Protection, CHILD USA, https://www.childusa.org/law
[https://perma.cc/HH2U-54ZC].

16 Vivian Wang, They Were Sexually Abused Long Ago as Children. Now They Can Sue in
N.Y., N.Y. TIMES (Jan. 28, 2019), https://www.nytimes.com/2019/01/28/nyregion/child-sex-
abuse-victims.html [https://perma.cc/5UF5-HZ2Q)].

17 N.Y. C.P.L.R. 208(b) (McKinney 2019).

18 N.Y. C.P.L.R. 214-g (McKinney 2019).

19 See, e.g., Tom Hals, Change in New York State Law to Usher in ‘Tidal Wave’ of Child Sex
Abuse Lawsuits, REUTERS (Aug. 1, 2019, 7:07 AM), https://www.reuters.com/article/us-usa-
abuse-lawsuits/change-in-new-york-state-law-to-usher-in-tidal-wave-of-child-sex-abuse-
lawsuits-idUSKCN1UR4C2 [https://perma.cc/F4JE-E2HZ]; see also Eric Levenson, More than
400 Lawsuits Filed in New York Courts as Part of New Child Sex Abuse Law, CNN (Aug. 14, 2019,
7:43 PM), https://www.cnn.com/2019/08/14/us/new-york-child-victims-law/index.html
[https://perma.cc/C3CW-LN37].

20 E-mail from Lucian Chalfen, Dir. of Pub. Info. for N.Y. Unified Ct. Sys., to Kharis Lund,
Student at Cardozo Sch. L. (Nov. 1, 2019, 09:36 EST) (on file with recipient) [hereinafter E-mail
from Lucian Chalfen]. As of January 17, 2019, Child USA states that 1,360 cases have now been
filed since the look-back window opened. Current Laws for Child Protection, supra note 15.
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USA that advocates to end child abuse, stated that by the end of the
look-back period, there may be as many as two thousand to three
thousand cases filed.2! The actual number of cases filed is likely to be
even higher than previous estimates, given that Governor Cuomo
announced on May 8, 2020 that due to the ongoing COVID-19
pandemic the look-back window would be extended until January 14,
2021.22 Shortly thereafter, on May 27, 2020, the New York State Senate
and Assembly voted to extend the look-back window to August 14,
2021.2

While New York’s CVA is long overdue for some, not everyone is
lauding the bill passage, and the subsequent rush of litigation, as a win.
For many of the large institutions around the state that have served
children in some capacity, this new legislation means bracing for a wave
of complicated litigation as “revived CPLR 214-g”24 lawsuits continue
to pour in, mostly alleging some kind of negligence on the part of
institutions.2s Likewise, insurance companies who insure these
institutions are scrambling to make certain that they are not saddled
with the full liability of their policyholders. Insurance companies are
also padding their claims reserves in anticipation of the coming
onslaught of litigation.26

This Note advances a critique to challenge New York’s current
“unfortunate event” test, which has been litigated most commonly in

21 Gloria Gonzalez, Insurers Try to Measure Exposure to Childhood Sex Abuse Claims, BUS.
INS.  (Aug. 20, 2019), https://www.businessinsurance.com/article/20190820/NEWS06/
912330204/Insurers-try-to-measure-exposure-to-childhood-sex-abuse-claims
[https://perma.cc/CL6W-A2AL].

22 Amid Ongoing COVID-19 Pandemic, Governor Cuomo Announces State Will Extend
Window for Victims to File Cases under the Child Victims Act Until January 14th, N.Y. STATE
(May 8, 2020), https://www.governor.ny.gov/news/amid-ongoing-covid-19-pandemic-
governor-cuomo-announces-state-will-extend-window-victims-file  [https://perma.cc/LHH4-
H7NU].

23 As of June 26, 2020, this is still waiting on Governor Cuomo’s approval. NY Legislature
Votes to Extend Child Victims Act Deadline, ASSOCIATED PRESS (May 27, 2020),
https://apnews.com/522f4730129f3dd0a681dc8d0a00e88d [https://perma.cc/24ST-TU7P].

24 N.Y. CP.LR. 214-g (McKinney 2019). Lawsuits filed during the one-year look-back
window are called “revived CPLR 214-g” cases. Child Sex Abuse Cases, N.Y. STATE UNIFIED
COURT Sys., https://www.nycourts.gov/courthelp/Safety/childSexAbuseCases.shtml
[https://perma.cc/TP7G-4SYK].

25 Nicole Friedman, Insurers Face Risk of Child Sex-Abuse Claims, WALL ST. ]. (July 21, 2019,
4:57 PM), https://www.wsj.com/articles/child-sex-abuse-claims-are-a-growing-risk-to-
insurance-firms-11563710520 [https://perma.cc/2WPD-H4NT]. With the passage of the CVA,
insurers of large institutions like “schools, religious institutions or municipal entities” will need
to set aside extra reserves to handle the increased number of claims. Id. Claims reserves are
important since large entities and institutions are at increased risk of claims “alleging they were
negligent in hiring or supervising alleged abusers.” Id.

26 Id.
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the asbestos and construction context,2” and suggests that the test is
both unwieldy in practice and largely inconsistently applied.2s With the
CVA already producing a “tidal wave” of litigation2? that will continue
for many years after the look-back window closes, New York needs an
alternate test for all future insurance disputes that simplifies the
question currently faced by courts in determining insurance liability
and coverage: whether there have been one or multiple “occurrences”
when the policy language is unclear.

Because of the difficulty of determining how close in time and
space a series of incidents has to fall to be considered along the same
“causal continuum” when utilizing the “unfortunate event” test,30 and
the courts’ unwillingness to draw a bright line rule with regard to that
determination,3 holdings have become inconsistent and broadly
results-oriented, leaving insurance companies uncertain about the type
of policy language necessary to demonstrate an intent to aggregate
incidents.32 Instead of the cumbersome and confusing test currently
applied, this Note suggests the adoption of an alternative test currently
utilized in Minnesota.

With the advent of the CV A, instead of utilizing the “unfortunate
event” test, New York’s judiciary should seek to utilize Minnesota’s
“actual-injury” test.33 Minnesota’s “actual-injury” test provides a much
more practical method where each instance of abuse determines which
insurance policies will be triggered, and where the number of people
injured determines the number of occurrences.3¢ This approach to

27 Larry P. Schiffer, Using the Unfortunate Event Test For NY Insurance Claims, LAW 360
(Oct. 1, 2015, 10:41 AM), https://www.law360.com/articles/707909 [https://perma.cc/RA7K-
TWZ8].

28 For examples of drastically different outcomes utilizing the same test, see Dan Tait, Inc. v.
Farm Family Cas. Ins. Co., 79 N.Y.S.3d 514 (N.Y. Sup. Ct. 2018); Nat’l Liab. & Fire Ins. Co. v.
Itzkowitz, No. 14-3651-cv, 2015 U.S. App. LEXIS 16763, at *11-12 (2d Cir. Sept. 22, 2015); and
Verlus v. Liberty Mut. Ins. Co., No. 14-cv-2493, 2015 U.S. Dist. LEXIS 153908 (S.D.N.Y. Nov. 12,
2015).

29 Hals, supra note 19; see also Current Laws for Child Protection, supra note 15.

30 Schiffer, supra note 27.

31 In Itzkowitz, the court highlighted its hesitation with creating a bright line rule, stating,
“the New York Court of Appeals would find it arbitrary to draw a hard line at any particular
number of seconds or minutes that must elapse before two incidents are distinct accidents.
Instead, we consider whether the relative timing of the various incidents played a role in causing
any of the incidents.” Itzkowitz, 2015 U.S. App. LEXIS 16763, at *7-8.

32 Schiffer, supra note 27.

33 Rosemary A. Juster & Shayne W. Spencer, Actual-Injury Rule Dictates Multiple
Occurrences in Minnesota for Sexual Abuse Claims, COUGHLIN DUFFY LLP (May 12, 2017),
https://www.coughlinduffy.com/news-events/actual-injury-rule-dictates-multiple-occurrences-
in-minnesota-for-sexual-abuse-claims [https://perma.cc/EK4P-UGK3].

34 Katharine Thompson, Defining an Occurrence For Sexual Abuse Cases, GORDON REES
SCULLY MANSUKHANI LLP (Apr. 27, 2017, 2:15 PM), https://www.gordonrees.com/Templates/
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counting occurrences greatly simplifies the analysis, providing a clear
direction for both insurers and policyholders. Minnesota’s test also
strikes a happy medium between ensuring alleged victims get proper
compensation, while taking into account the difficulty for insurers and
institutions to shoulder the entire financial burden of a perpetrator’s
actions.?s By spreading out the liability more equitably between insurers
and the institutions they cover, this would also work to protect all New
York taxpayers from a drastic increase in school taxes and various
insurance premiums, since it is ultimately the average taxpayer that
ends up paying the price for an institutional employee’s misdeeds.36

Furthermore, this Note argues that a continued benefit of the
“actual-injury” test is the ability for insurers to share liability when
multiple policy periods are implicated for the same occurrences,
ensuring no one insurer remains solely liable.3

This Note proceeds in three parts. Part I of this Note begins with a
background on respondeat superior and other common law tort
theories that allow institutions to be held responsible for the conduct of
their agents, then proceeds with the effects of potential insurer liability

media/files/pdf/Defining%20An%200ccurance%20For%20Sexual%20Abuse%20Cases.pdf
[https://perma.cc/J6XA-TGBV].

35 Minnesota’s clear-cut test provides a steppingstone to move away from the results-oriented
decisions that widely tend to favor maximizing coverage, instead focusing on a method that
provides some level of coherence and judicial certainty. See, e.g., Singsaas v. Diederich, 307 Minn.
153, 158-59 (1976) (noting that insured parties are not precluded from purchasing as much
insurance coverage as they desire, but all insurance “begins and ends at some point in time,” and
insurance carriers should not be forced to pay an amount larger than their own policy limits
simply in the name of maximizing coverage).

36 See Rick Karlin, Child Victims Act Will Likely Increase New York School Insurance Rates,
TIMES UNION (May 3, 2019, 6:45 PM), https://www.timesunion.com/news/article/Child-
Victims-Act-will-likely-increase-school-13814529.php [https://perma.cc/3MTP-ZRPS]; see also
Ryan Whalen, Exploring the Taxpayer Cost of Child Victims Act, SPECTRUM NEWS (Aug. 16, 2019,
4:34 PM), https://spectrumlocalnews.com/nys/central-ny/politics/2019/08/16/child-victims-act-
costs [https://perma.cc/3KT5-ULWU]. Before the pandemic, New York was already
experiencing the fastest growing tax exodus in recent history, with people leaving the state in
droves. See Brittany De Lea, New York, New Jersey Have Highest Resident Exodus in 2019, FOX
BUS. (Jan. 2, 2020), https://www.foxbusiness.com/markets/new-jersey-new-york-high-tax-state-
exodus-2019 [https://perma.cc/M5E8-NPDQ]. Now, with COVID-19 adding to that exodus,
New York cannot afford to have less people paying more taxes that help support essential services
“like the subway system, like parks, like schools.” Kate King, People Were Leaving New York City
Before the Coronavirus. Now What?, WALL ST. J. (Apr. 26, 2020, 1:29 PM), https://www.wsj.com/
articles/people-were-leaving-new-york-city-before-the-coronavirus-now-what-11587916800
[https://perma.cc/6YSN-JFW9].

37 Minnesota also utilizes the “pro rata” approach to allocation when determining which
portion of damages will be allocated to which particular insurance policy. A. Hugh Scott & Peter
Bryan Moores, Liability for Long-Tail Claims: Pro Rata or All Sums?, LAW 360 (Nov. 6, 2009, 5:18
PM), https://www.law360.com/articles/131942 [https://perma.cc/W4FL-LD4D]. The “pro rata”
approach ensures insurance companies are required to pay only for their proportional share of
damages occurring during a given policy period. Id.
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on the general public and a detailed analysis of how the CVA could
affect insurance claims broadly.38 Next, Part I attempts to explain the
age-old problem of the one and the many in Pre-Socratic Philosophy3
and its emergence in other areas of law, analyzing this problem
specifically in the context of insurance claims relating to the 2001 World
Trade Center Attacks. Finally, Part I concludes with a summary of the
“occurrence” problem as it relates to Commercial General Liability
(CGL) policies, briefly explaining the three main tests used to determine
occurrences in CGL policies.

Part I begins with an analysis of the problems with applying New
York’s current “unfortunate event” test, both in general, and in light of
the recent passage of the CVA. Part II also briefly introduces
Minnesota’s “actual-injury” test. Finally, Part III outlines why
Minnesota’s test is one way to ensure more judicial certainty for
policyholders and insurers alike, creating a way for alleged victims to
have their day in court without financially overburdening the
institutions and insurers whose livelihoods are crucial to community
functioning.

I. BACKGROUND

Very few of the revived CPLR 214-g lawsuits have been filed
against individuals or alleged perpetrators.4 Instead, the vast majority
of these lawsuits have been filed against institutions and civic
organizations.4! This poses a potentially grave problem to insurers of
those institutions. Because of the huge influx of CVA claims against
religious organizations, school districts, and other large institutions that
insurance companies will likely have to defend,# insurance rates could

38 “Agents” here refers to employees, volunteers, or people who are “in fact capable of
performing the functions involved.” Agent, BLACK’S LAW DICTIONARY (11th ed. 2019). An agent
usually binds not themselves but their principal by the contract they make. ’Id.

39 Pre-Socratic philosophy is a way of “inquiring into the world and the place of human
beings in it.” Presocratic Philosophy, STANFORD ENCYC. PHIL. (Winter ed. 2019),
https://plato.stanford.edu/archives/win2019/entries/presocratics [https://perma.cc/5PY9-
WQWA]. Pre-Socratic philosophers were recognized as some of the first philosophers and
scientists of the Western philosophic tradition. A major theme of their work was attempting to
find a single source or explanation for all that exists, in contrast to pluralism, which attempts to
explain that everything in the world can be reduced to several substances. JAMES FIESER, THE
HISTORY OF PHILOSOPHY: A SHORT SURVEY (rev. ed. 2017).

40 Adam Durst & Ashlyn Capote, What the NY Child Victims Act Means for Insurance In
2020, LAw 360 (Jan. 1, 2020, 12:07 PM), https://www.law360.com/articles/1229673
[https://perma.cc/ CE6F-F9BQ].

41 Id.

42 E-mail from Lucian Chalfen, supra note 20.
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increase in a variety of different areas, with far-reaching consequences
for the entire public.

A.  Respondeat Superior, Negligence, and Underlying Tort Theories

To really get to the heart of why the current rule for determining
“occurrences” employed in New York is insufficient to deal with the
onslaught of insurance claims that have already lead to a mountain of
litigation, it is crucial to understand the underlying tort theories that
allow institutions to be held responsible for the conduct of their
employees and volunteers, as well as the theories that require an
insurance company to defend or indemnify.

Respondeat superior, a term that means “let the superior make
answer” in Latin, is a doctrine that holds an employer liable for their
employee or agent’s actions committed during the scope of their
employment.4> At first glance, this doctrine would seem the obvious
choice for use by those filing CVA claims against institutions in order
to make an institution liable for the alleged perpetrator’s actions.4
However, respondeat superior does not generally apply to sexual abuse
claims.4s Under this doctrine, employers cannot be held vicariously
liable for torts committed by an employee or agent when the wrongful
acts are committed solely based on personal motives unrelated to the
“furtherance of the employer’s business.”#6 In general, an act of sexual
abuse or assault by an employee or agent is considered a “clear
departure” from their scope of employment and committed entirely
based on personal motives, and thus, cannot be said to be related to the
furtherance of an employer’s business.+

43 Respondeat Superior, BLACK’S LAW DICTIONARY (11th ed. 2019).

44 Respondeat superior literally translates to “let the superior make answer,” which seems
appealing for CVA claims against institutions. Id. However, although alleged perpetrators may
have committed the abuse during time they were supposed to be engaged in work for their
employers, the meaning of the “scope of employment” for the purposes of respondeat superior
is not so simple. Rausman v. Baugh, 682 N.Y.S.2d 42, 43-44 (N.Y. App. Div. 1998). The court in
Rausman held that while “[t]here is no single mechanical test to determine whether at a particular
moment an employee is engaged in the employer’s business,” it was important to note whether
the employee’s act was in furtherance of the employer’s interests or whether the acts were closely
connected with what the employee was hired to do. Id.

45 William J. Greagan, Michael E. Appelbaum, Albert J. D’Aquino, & Emilio F. Grillo, What
Employers, Supervisors Need to Know About New York’s Child Victims Act, GOLDBERG SEGALLA
(July 16, 2019), https://www.goldbergsegalla.com/news-and-knowledge/knowledge/what-
employers-supervisors-need-to-know-about-new-yorks-child-victims-act [https://perma.cc/
8BT3-97G8].

46 Id.; see also Lopez v. N.Y.C. Dep’t of Educ., 990 N.Y.S.2d 438 (N.Y. Sup. Ct. 2014).

47 Lopez, 990 N.Y.S.2d at 438.
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Instead, many plaintiffs who file child sexual abuse claims utilize a
negligence framework, since institutions can be held liable for negligent
supervision, negligent hiring, or simply common law negligence.4s
Additionally, negligence is the most common underlying tort theory
utilized in these types of claims, since New York is a pure comparative
negligence state.4 As a comparative negligence state, New York adopts
the view that the claimant’s negligence, no matter how great, will not
bar recovery, though damages will be reduced in proportion to
negligence.5® This is beneficial to claimants, because in order for
defendants to avoid paying damages, they must prove by a
preponderance of the evidences! that they were not negligent at all.>

Under a negligence schema, alleged abusers are rarely afforded
coverage by insurance companies because of the intentional nature of
the acts.s3 Insurance policies generally do not provide coverage for
intentional acts, because that violates the central idea of insurance law:
fortuity.>¢+ The whole point of insurance is that it protects people from
an accident: something harmful that is unforeseen by the insured.ss
Likewise, in tort law, negligence can only be argued if the act was not
intentional.’¢ Coverage for intentional acts thus cuts against the very
heart of both insurance law and tort law’s negligence schema.s” In
contrast, institutions are much more likely to be afforded coverage
under this schema, since intentionality is usually lacking; most
institutions do not ask the perpetrators to commit intentional acts of
physical harm as part of their job description.ss

On the insurer’s side, when an allegation within the four corners
of a complaint by an alleged victim even potentially gives rise to a
covered claim, or where an insurer has knowledge of facts establishing

48 Druba v. East Greenbush Cent. School Dist., 734 N.Y.S.2d 331, 332 (N.Y. App. Div. 2001).

49 N.Y. C.P.L.R. 1411 (McKinney 2019).

50 Id.

51 This is the evidentiary standard for civil cases. Preponderance of the Evidence, THE
WOLTERS KLUWER BOUVIER LAW DICTIONARY (Desk ed. 2012).

52 C.P.L.R. 1411.

53 James A. Fischer, The Exclusion from Insurance Coverage of Losses Caused by the
Intentional Acts of the Insured: A Policy in Search of Justification, 30 SANTA CLARA L. REV. 95,
148-50 (1990).

54 Brian S. Martin, It’s no Accident, But is There Coverage’, INS. ]J. (Mar. 11, 2002),
https://www.insurancejournal.com/magazines/mag-legalbeat/2002/03/11/18987.htm
[https://perma.cc/5KND-HLAS].

55 Id.

56 The very suggestion of negligence discounts an intentional tort on the part of the employer.
RESTATEMENT (THIRD) OF TORTS: LIAB. FOR PHYS. HARM § 3 (Am. Law Inst., Proposed Final
Draft No. 1 2005).

57 Martin, supra note 54.

58 Fischer, supra note 53.
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the reasonable possibility of coverage, an insurer has a “duty to defend”
its policyholder.? A “duty to defend” is the insurer’s obligation to
provide a defense to their policyholder from claims made under a
liability insurance policy.®0 While CGL policies contain duty-to-defend
clauses that are triggered when there are any third-party suits against
the policyholder seeking damages because of bodily injury or personal
injury,s! it is unclear whether or not CVA claims fall within this scope
of protection, especially regarding older policies without sexual
molestation and abuse exclusions.s2 In turn, the lack of clarity creates
an additional burden for insurance companies, which could end up
liable for thousands in defense costs for even potentially covered
claims.63

The only way an insurer may be relieved of this duty to defend is
if it can show that the obligation to defend is outside of the scope of the
insurance policy.®4 In order to be relieved of the duty to defend, an
insurer bears the burden of showing that the allegations detailed in the
complaint lie entirely within the policy exclusion implicated, and that it
is the only way to interpret the exclusion, making it impossible to argue
any basis for which the insurer might eventually be required to
indemnify its insured.ss Of course, as discussed earlier, the majority of
older insurance policies do not contain the sexual abuse or sexual
molestation exclusions that post-1986 CGL policies contain, making
this another issue that courts are facing with the onslaught of revived
CPLR 214-g claims.s6

59 City of N.Y. v. Ins. Corp., 758 N.Y.S.2d 817, 817-18 (N.Y. App. Div. 2003).

60 Craig F. Stanovich, Duty to Defend in the CGL Policy, INT'L RISK MGMT. INST. (Aug. 2002),
https://www.irmi.com/articles/expert-commentary/duty-to-defend-in-the-cgl-policy
[https://perma.cc/X93C-5RV]]; Duty-to-Defend Clause, BLACK’S LAW DICTIONARY (11th ed.
2019).

61 Stanovich, supra note 60.

62 Craig F. Stanovich, The Duty To Defend—Groundless, False, or Fraudulent, INT’L RISK
MGMT. INST. (Dec. 2014), https://www.irmi.com/articles/expert-commentary/the-duty-to-
defend-groundless-false-or-fraudulent [https://perma.cc/SX23-ZVDN].

63 See id.

64 In re Diocese of Duluth, 565 B.R. 410 (Bankr. D. Minn. 2017); Duty to Defend, INS. RISK
MGMT. INST., https://www.irmi.com/term/insurance-definitions/duty-to-defend#:~:text=duty%
20t0%20defend%20%e2%80%94%20a%20term,the%20insurer’s%20duty%20t0%20defend
[https://perma.cc/4DKT-GWQM]; see also The Insurer’s Duty to Defend Under a Liability
Insurance Policy, 114 U. PENN. L. REV. 734, 734-38 (1966).

65 Utica First Ins. Co. v. Star-Brite Painting & Paperhanging, 828 N.Y.S.2d 488, 490 (N.Y.
App. Div. 2007).

66 See James R. Murray & Andrew N. Bourne, Insuring Against Claims of Sexual Misconduct,
LAw 360 (Dec. 19, 2011, 12:41 PM), https://www.law360.com/insurance/articles/294058/
insuring-against-claims-of-sexual-misconduct [https://perma.cc/T9EZ-W6K]].
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In contrast to the duty to defend, the “duty to indemnify” is much
narrower,’ only applying if the injury is actually covered by the
insurance policy.s¢ This indemnification duty is the obligation of the
insurer to compensate the policyholder for damages if liability is
established against them in litigation.® In relation to CVA claims, when
a policyholder knew or should have known that the employee’s sexual
misconduct was substantially probable, many courts have found that
the insurer has no resulting indemnity obligation.”o However, what is
important to note in the scope of this duty is that when an insurer does
in fact have a duty to indemnify its policyholder for damages, these
damages must be because of bodily injury or property damage that is
caused by an “occurrence.”’”t What makes this especially challenging
though, is that the definition of “occurrence” in New York is nebulous
and unclear, and the impact of whether multiple instances of child
sexual abuse across multiple policy periods are one “occurrence” or
many has been the subject of much litigation over the past several years
that has led to inconsistent outcomes.?2

B.  Why Insurer Liability Matters

Unlike the handful of states that have also passed similar laws
suspending the statute of limitations for child sexual abuse claims for a
certain window of time, New York’s CVA allows lawsuits against both
public and private institutions.” This means an increase in institutions

67 Martha Kersey, Duty to Indemnify—Bodily Injury and Property Damages—New Appleman
on Insurance Law Library Edition, Chapter 18, LEXISNEXIS LEGAL NEWSROOM (July 2, 2010),
https://www.lexisnexis.com/legalnewsroom/insurance/b/applemaninsurance/posts/duty-to-
indemnify-bodily-injury-and-property-damages-new-appleman-on-insurance-law-library-
edition-chapter-18 [https://perma.cc/XP56-CJEH].

68 See Frontier Insulation Contractors, Inc. v. Merchs. Mut. Ins. Co., 690 N.E.2d 866, 870
(N.Y. 1997).

69 Duty to Indemnify, BLACK’S LAW DICTIONARY (11th ed. 2019).

70 Gregory L. Armour, Coverage and Liability Issues in Sexual Misconduct Claims, MUNICH
RE (2010), munichre.com/site/mram-mobile/get/documents_E1235435297/mram/
assetpool.mr_america/PDFs/3_Publications/sexual_misconduct_claims.pdf [https://perma.cc/
CKR7-XWQZ].

71 Kersey, supra note 67.

72 Id.

73 See Corinne Ramey, Change to New York Sex-Abuse Laws Expected to Spur a Wave of
Lawsuits, WALL ST. J. (Aug. 6, 2019, 11:26 AM), https://www.wsj.com/articles/change-to-new-
york-sex-abuse-laws-expected-to-spur-a-wave-of-lawsuits-11565105215 [https://perma.cc/
MU9Y-TDLY]. The CVA removed the “notice of claim” requirement under the old law that
required someone who wanted to file a claim against a public institution to first file a notice with
the municipality or agency they were planning on suing before the commencement of the lawsuit.
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that are likely to be sued. And while insurance claims and coverage for
large institutions may seem at first glance to have little to do with the
general public’s bottom line, if insurance rates increase, people’s taxes
are likely to increase as well.74

One area in particular that remains particularly vulnerable is New
York’s nearly seven hundred school districts.”s Because of the close
proximity teachers, administrators, and staff have to children every day,
public (and private) schools are already facing an onslaught of revived
CPLR 214-g lawsuits. While school districts in New York currently have
plenty of coverage,’s insurance companies are warning that the CVA is
likely to increase school district insurance rates.” This anticipated
increase could then result in a subsequent increase in individual family
school taxes as well,”s forcing New York’s taxpayers to saddle the cost
of increasing rates caused by allegations of abuse.”

School districts are not the only institutions facing allegations of
child sexual abuse that may result in raised taxes for the public.80 The
CVA also impacts public hospitals, city and state agencies, and even
some public universities, and the full impact to the public of which is
yet to be determined.s!

Besides the potential tax implications the CVA could pose to the
public, the financial burden that litigation will put on many of the
institutions that are implicated will be immense.82 This, in turn, could

What is the Child Victims Act?, N.Y. CITY BAR, https://www.nycbar.org/get-legal-help/article/
personal-injury-and-accidents/new-york-child-victims-act [https://perma.cc/XKV8-T8ZS].

74 See Karlin, supra note 36; see also Whalen, supra note 36.

75 See Karlin, supra note 36; see also Whalen, supra note 36.

76 Currently, school districts in New York covered by either New York Schools Insurance
Reciprocal or Utica National Insurance Group “typically have $1 million-per-occurrence
coverage specifically for ‘abuse and molestation’ as well as umbrella liability coverage, which
typically ranges from $5 to $15 million.” See Eric D. Randall, Insurers Wary of Impact of Child
Victims Act, N.Y. STATE SCH. BOARDS ASS’N (Mar. 18, 2019), https://www.nyssba.org/news/2019/
03/14/on-board-online-march-18-2019/insurers-wary-of-impact-of-child-victims-act  [https://
perma.cc/7WHE-8DHV].

77 Karlin, supra note 36.

78 Id.

79 See Whalen, supra note 36.

80 Id.

81 Cf. Anastasia M. McCarthy, What New York’s Child Victims Act Means for Public Schools,
BEST LAWS. (Feb. 20, 2019, 1:03 PM), https://www.bestlawyers.com/article/understanding-new-
york-s-child-victims-act/2297 [https://perma.cc/3CGX-X94B].

82 See Cara Kelly, Nathan Bomey, & Lindsay Schnell, Boy Scouts Files Chapter 11 Bankruptcy
in the Face of Thousands of Child Abuse Allegations, USA TODAY (May 18, 2020, 4:51 PM),
https://www.usatoday.com/in-depth/news/investigations/2020/02/18/boy-scouts-bsa-chapter-
11-bankruptcy-sexual-abuse-cases/1301187001 [https://perma.cc/T5UG-5MUT]; see also Karen
Bitar, The Significant Ramifications of New York’s Child Victim Act, JDSUPRA (Mar. 13, 2020),
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affect not only the compensation of alleged victims who come forward
later,s3 but also the services these institutions offer the public.s¢+ With
mounting jury awards, institutions that have to file for bankruptcy may
have to limit services to the public or increase their service costs.s
Additionally, institutions that file for bankruptcy, and which have to
rearrange to restructure their debts, may have to sell properties or lay
off workers.ss This restructuring could affect both the jobs and the
services that institutions are then able to provide to the surrounding
community.s?

The CVA is also likely to have a significant impact on the cost and
availability of insurance coverage for all kinds of organizations,
including religious organizations and nonprofits, who remain
particularly vulnerable.ss This increase in cost ultimately affects the
people that these organizations serve. Because of all these concerns,
finding a way to quickly and clearly resolve litigation between insurance
companies and institutions is crucial for all parties involved.

https://www.jdsupra.com/legalnews/the-significant-ramifications-of-new-51088
[https://perma.cc/SF4AM-E58B].

83 A New York Diocese Filed for Bankruptcy. Why More May Follow, CBS NEWS (Sept. 23,
2019, 10:36 AM), https://www.cbsnews.com/news/diocese-of-rochester-bankruptcy-a-new-
york-diocese-filed-for-bankruptcy-more-may-follow [https://perma.cc/99U3-W43X].

84 Cf. Jay Tokasz, As Diocese Prepares to Pay Victims, its Primary Source of Money:
Parishioners, THE BUFFALO NEWS (Aug. 14, 2020), https://buffalonews.com/2018/04/16/
worshippers-donations-pay-for-buffalo-clergy-sex-abuse-settlements [https://perma.cc/G5B8-
PRFX]. For the Catholic Church, one way or another, it is parishioners, either past or present,
who will have to ultimately pay for the sexual misdeeds of the clergy. Id.

85 Dean Balsamini, Boy Scouts Membership Fees Nearly Double in Wake of Sex-Abuse
Lawsuits, N.Y. POST (Oct. 26, 2019, 6:07 PM), https://nypost.com/2019/10/26/boy-scouts-
membership-fees-nearly-double-in-wake-of-sex-abuse-lawsuits [https://perma.cc/9QW8-
KG8Z].

86 Aaron Aupperlee, Dioceses Have Gone Bankrupt After Opening Window to Sex Abuse
Lawsuits, TRIB LIVE (December 29, 2018, 5:07 PM), https://archive.triblive.com/news/dioceses-
have-gone-bankrupt-after-opening-window-to-sex-abuse-lawsuits [https://perma.cc/SM5T-
YNPP].

87 See McCarthy, supra note 81. Due to the onslaught of CVA claims and allegations of abuse,
the Boy Scouts of America filed for Chapter 11 bankruptcy in February 2020, in order to keep
operating while it grapples with questions about the future of the century-old Scouting
movement. Mike Baker, Boy Scouts Seek Bankruptcy to Survive a Deluge of Sex-Abuse Claims,
N.Y. TIMES (Nov. 15, 2020), https://www.nytimes.com/2020/02/18/us/boy-scouts-bankruptcy-
sex-abuse.html [https://perma.cc/7EUG-6RUF]. Tim Kosnoff, a lawyer for a plaintiff group that
now has close to two thousand clients who say they were abused while in the Scouts, said that
while he’s certainly open to hearing how the organization intends to reform itself, he finds it
“difficult to impossible” to imagine the Boy Scouts finding a way to continue to operate, even
with restructured finances. Id.

88 Durst & Capote, supra note 40.



2021] ONE OR MANY? 1091

C.  The CVA’s Impact on Insurance Claims

Looking beyond the potential impact that the CVA could have on
the general public, the new legislation’s impact on the insurance
industry, and insurance claims in particular, is astronomical, and not
just because many organizations have misplaced their original policies
for the periods in question.s®

First, the passage of the CVA has already brought about a “tidal
wave” of litigation, as people rush to file claims before the one-year
look-back window closes.?® And as the last few months have already
demonstrated, the huge influx in litigation is only continuing to grow.
91 With the CVA extending the statute of limitations to fifty-five years
of age to file a civil claim, litigation for child sexual abuse claims is
bound to continue to increase, even long after the end of the extended
look-back window.

For insurance claims, the increase in litigation also means an
increase in the amount of previously time-barred claims, which
introduces a huge amount of uncertainty.% Unlike the previous statute
of limitations for child sexual abuse claims,9 the claims being brought
as a result of the new legislation are predominantly being brought by
much older plaintiffs.?% Not only are the plaintiffs who are bringing the
claims much older, their alleged perpetrators-—who were adults when
the abuse took place—-are often no longer alive.?” As a result, plaintiffs
filing revived CPLR 214-g claims®s are more likely to sue the institutions
who employed their alleged perpetrators, increasing their likelihood of
obtaining big individual settlements, at least for those who are able to

89 Tae Andrews, Insurance Coverage for Revived Claims Under the NY Child Victims Act,
MILLER FRIEL PLLC (July 18, 2019), https://millerfriel.com/blog/insurance-coverage-for-revived-
claims-under-the-ny-child-victims-act [https://perma.cc/ZN7N-2AB4].

90 Hals, supra note 19; see, e.g., Levenson, supra note 19.

91 E-mail from Lucian Chalfen, supra note 20.

92 N.Y. C.P.LR. 208(b) (McKinney 2019).

93 See Julia M. Hilliker & Luisa D. Bostick, The Child Victims Act—What it Means for You,
HODGSON RuUSs LLP (Mar. 18, 2019), https://www.hodgsonruss.com/newsroom-publications-
10929.html [https://perma.cc/WUV2-Z73T]; Kathianne Boniello, Child Victims Act Lawsuits
Pile up as Rockefeller University Hospital Settles 200-Plus, N.Y. POST (Aug. 31, 2019, 8:24 PM),
https://nypost.com/2019/08/31/child-victims-act-lawsuits-pile-up-as-rockefeller-university-
hospital-settles-200-plus [https://perma.cc/P8GZ-SQZ]].

94 Zauzmer & Bailey, supra note 12.

95 What is the Child Victim’s Act?, supra note 73.

96 See Zauzmer & Bailey, supra note 12.

97 Id.

98 Child Sex Abuse Cases, supra note 24.
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settle early.®> Additionally, because so many of the claims are being
brought against the same organizations (i.e. Boy Scouts of America,100
Roman Catholic Diocese, 101 and Rockefeller Hospital, 102 to name a few),
hundreds of millions of dollars are at stake.103 The huge amount of
money involved, in combination with the potentially dire financial
situation faced by the institutions on the other end of these lawsuits,
ensures that organizations will be seeking coverage from their
insurers.104

Second, litigation is likely to be complicated with regard to these
insurance claims, since older insurance policies from the 1950s, 1960s,
and 1970s usually do not provide exclusions for sexual abuse.105 These
exclusions are typically written provisions within the policy that outline
specific hazards, perils, circumstances, or property not covered by the
policy.106 Most relevant policies of the time were written without sexual
abuse exclusions, perhaps because those who wrote the policies simply
did not contemplate a large number of child sexual abuse claims.107 It
was not until the 1980s that the majority of general liability policies
began to contain sexual misconduct exclusions.108 Current insurance
policies now also usually contain language that excludes any claims
resulting from an intentional act.19? However, since many of the claims
being brought under the CVA were previously time-barred under the

99 See Zauzmer & Bailey, supra note 12.

100 See Nikki DeMentri, Boy Scouts of America Named in WNY CVA Lawsuit, WKBW
BUFFALO (Aug. 15, 2019, 11:57 PM), https://www.wkbw.com/news/local-news/boy-scouts-of-
america-named-in-wny-cva-lawsuit [https://perma.cc/3A3T-NT94].

101 Jay Tokasz, Buffalo Diocese is Defendant in 221 Child Victims Act Suits, as Most-Sued Entity
in the State, BUFFALO NEWS (Aug. 3, 2020), https://buffalonews.com/2019/11/29/buffalo-
diocese-facing-221-clergy-abuse-lawsuits-from-237-plaintiffs [https://perma.cc/84NC-87UR].

102 Boniello, supra note 93.

103 Jay Tokasz, What You Need to Know About New York’s Child Victims Act, BUFFALO NEWS
(Aug. 3, 2020), https://buffalonews.com/2019/02/08/new-york-state-child-victims-act-
frequently-asked-questions [https://perma.cc/DK9T-4HWE6].

104 Id.

105 Andrews, supra note 89.

106 Exclusion, INS. RISK MGMT. INST., https://www.irmi.com/term/insurance-definitions/
exclusion [https://perma.cc/KJH3-EMV8].

107 Armour, supra note 70, at 3. In the 1980s, after the highly publicized conviction of a
Louisiana priest for child sexual abuse, insurers began adding such exclusions to avoid the
potential for such significant exposure in the future. Mark A. Collins & Ryan S. Smethurst,
Insurance Issues Raised by Child Sexual Abuse Claims, LEXOLOGY (Dec. 6, 2011),
https://www.lexology.com/library/detail.aspx?g=521475ef-a66f-4113-80e7-8ca86d614c6d
[https://perma.cc/H8XT-486F].

108 Murray & Bourne, supra note 66.

109 Michael Conley & Meghan Finnerty, Abuse and Molestation Claims: Insurance Issues for
Policyholders, OFFIT KURMAN (Dec. 5, 2011), https://www.offitkurman.com/publication/abuse-
and-molestation-claims-insurance-issues-for-policyholders [https://perma.cc/M6HF-Y36T].
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old statute of limitations, many of the insurance policies implicated in
these cases are not current ones.110

In addition to the difficulty of ascertaining the parties’ intents,
since the majority of these old policies do not contain sexual
misconduct exclusions, a major issue many organizations face is how to
deal with misplaced or damaged original insurance documents for the
policy periods in question.111 In some cases, it has been nearly seventy
years since the alleged abuse happened, which requires looking back to
insurance policies from as far back as the 1950s.112

Because of how the CVA impacts insurance claims, there needs to
be a rule that is both practical and efficient in this context to deal with
the large volume of pending litigation and ensure that victims receive
compensation. The rule must further attempt to ensure that the
financial burden rests equally on the institutions and their insurers,
without institutions passing off all of the burden onto insurers and
without the insurers wholly refusing coverage.

D.  The Problem of the One and the Many

The question of whether an “occurrence” for the purposes of
insurance liability is one or multiple events is not the first time that the
problem of the one and the many arises, nor is it its only iteration in the
law. In fact, dating as far back as the fifth and sixth centuries BCE, pre-
Socratic philosophers struggled with this age-old problem in their
musings on the nature of the universe.113 Whether the world was
composed of many things or whether there was a unifying force behind
everything, this question of the one and the many permeated these
philosophers’ writings, arguments, and politics as they attempted to

110 Bethan Moorcraft, The New York Child Victims Act and its Impact on Insurers, INS. BUS.
AM. (Aug. 29, 2019), https://www.insurancebusinessmag.com/us/news/breaking-news/the-new-
york-child-victims-act-and-its-impact-on-insurers-176584.aspx [https://perma.cc/7M9G-
59V4].

111 Id. Many institutions and organizations have been working to find their old policies, often
with the help of a lost policy specialist. Id. If the old policies cannot be located, New York State’s
Department of Financial Services urges insurers to “consider other evidence that they,
policyholders, or victims are able to produce to determine the relevant policy details.”
Policyholder and Victim Guidance, N.Y. STATE, https://www.dfs.ny.gov/industry_guidance/
policyholder_and_victim_guidance [https://perma.cc/2X2H-E9DL].

112 Peter Vajda, who is one of the many people suing the Catholic Church or one of its many
New York Dioceses, says he was molested in the early 1950s by a religious brother when he
attended a Catholic boarding school in the Bronx. Complaint (ECF No. 1), James Larney v.
Archdiocese of New York, No. 950003/2019 (N.Y. Sup. Ct. Aug. 14, 2019).

113 FIESER, supra note 39.
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make sense of the world around them.1# Some pre-Socratic
philosophers like Parmenides sought out a single source or explanation
of all that exists, in contrast to pluralist pre-Socratic philosophers like
Anaxagoras and Empedocles, who took the view that many kinds of
things exist.115 Anaxagoras and Empedocles believed that there were
several basic forces or substances that all else could be reduced to.116

In the legal context, this problem of the one and the many arises in
a host of different areas as well, including in criminal law. For example,
if a person punches another person several times, do they commit only
one crime or several?11” Temporally and spatially, does it matter how
much time passes between the acts, or if they took place in the same
location or in different places?11s The problem of “multiple
punishment” is a continually recurring one that has stumped everyone
from legal philosophers to Supreme Court Justices.!’® Similarly to
insurance law, criminal law is widely unclear in this area, forcing
prosecutors and defense attorneys to determine “on a case-by-case
basis” how they will respectively charge and defend a series of closely-
related actions.’20 How prosecutors decide to charge these closely-
related actions then affects every aspect of a criminal prosecution, from
determining whether there is heightened pressure for the defendant to
plead guilty to how lengthy a sentence will be.12t Much like determining
“occurrences” in insurance law, there are multiple approaches and tests
that courts have employed to deal with the issue, with little consensus
across the board as to the best approach to be utilized.122 And similar to
New York’s approach to determining occurrences, a critique of the
various methods utilized to deal with closely-related actions in criminal
law is the ambiguity and inconsistency that occurs when results-
oriented people apply different standards.123

Within insurance law itself, the problem of the one and the many,
specifically as it relates to determining the number of “occurrences,”
arises in a variety of situations from automobile accidentsi2 to

114 Id. at Pluralists Chapter.

115 Id. at 14-15; see also JOHN PALMER, PARMENIDES AND PRESOCRATIC PHILOSOPHY 14
(2009).

116 FIESER, supra note 39.

117 Jeffrey M. Chemerinsky, Counting Offenses, 58 DUKE L.]J. 709 (2009).

118 Id.

119 Id. at 710.

120 Id.

121 Id.

122 Id. at 711.

123 Id. at 735-36.

124 E.g, Ill. Nat’l Ins. Co. v. Szczepkowicz, 542 N.E.2d 90 (Ill. App. Ct. 1989) (multiple car
accidents).

~
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employment discrimination.12s Perhaps most famously, the issue reared
its head in the aftermath of the September 11 terrorist attacks, as the
lessees of the buildings and insurers tried to figure out who was
obligated to cover the damage.126 The financial ability to rebuild after
the World Trade Center attacks depended on whether the attacks on,
and subsequent destruction of, the Twin Towers were one occurrence
or two.127 The problem was a particularly complicated one, and not just
because it was set against a backdrop of heightened tensions as the
whole nation watched how the litigation would unfold.12s Because there
were two hijacked planes and two buildings that were destroyed in one
complex during one attack, the question of whether the destruction of
the Towers was one occurrence or two puzzled the courts.12o
Additionally, while there were several insurers who had bound
themselves to policy forms that had a clear definition of occurrence that
indicated that all losses stemming from “one cause or one series of
similar causes” were to be considered one occurrence, there were also a
few insurers who had forms that either failed to define “occurrence” or
incorporated a less clear definition.130 Ultimately, the jury found that
the majority of insurers of the property were bound to a form that
treated the attacks as one occurrence, while a minority of insurers were
bound to a form that treated it as two occurrences.!3! The result meant
that from some of the insurers, the lessees were entitled to only the
three-and-a-half billion dollars that the complex was insured under for
“any one occurrence,” while from others, they were entitled to a two-
occurrence outcome, a whopping seven billion dollars.132 And while
many thought that the World Trade Center problem was the occurrence
problem to end all occurrence problems, coverage disputes continue to
arise in a variety of different areas because of the difficulty of

125 E.g., Appalachian Ins. Co. v. Liberty Mut. Ins. Co., 676 F.2d 56 (3d Cir. 1982) (multiple
discriminatory employment policies).

126 Kristin Suga Heres & Patricia St. Peter, The 9/11 Litigation: The “Number of Occurrences”
Dispute of the Century, 46 BRIEF 14 (Fall 2016).

127 Id.; see also Jesse J. Cooke, Beyond an Unfortunate “Occurrence”: Insurance Coverage and
the Equitable Redress of Victims of Sexual Predator Priests, 36 ARIZ. ST. L.J. 1039 (2004).

128 Heres & St. Peter, supra note 126.

129 Desmond Keith Derrington, Occurrences: The World Trade Center Insurance Question, 13
IND. INT’L & COMP. L. REV. 831 (2003).

130 Heres & St. Peter, supra note 126.

131 Michael S. Moore, The Destruction of the World Trade Center and the Law on Event-
Identity (Ill. Pub. L. & Legal Theory Research Papers Series, Working Paper No. 04-06, 2004),
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=502762 [https://perma.cc/6Q9Q-WD6V].
This outcome was affirmed by the Second Circuit in 2006. See SR Int’l Bus. Ins. Co. v. World
Trade Ctr. Props., LLC, 467 F.3d 107 (2d Cir. 2006).

132 Derrington, supra note 129, at 831-32.
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anticipating the impact policy language will have in the face of
unimaginable incidents and losses.133

E.  The Occurrence Problem under CGL Policies

Much like the World Trade Center insurance question,
determining occurrences when the injury is multiple incidents of child
sexual abuse occurring over multiple policy periods is particularly
complex, and it inevitably erupts in a series of coverage disputes.
Because of the rapidly increasing amounts of revived CPLR 214-g
claims being filed before the look-back window closes, New York needs
a more efficient way than its current method to deal with claims that
will signal to insurers and insureds alike what to expect from coming
litigation.

So why is the definition of “occurrence” so vague in CGL policies,
and why is this so important in the context of the CVA? In most
standard CGL policies from the pre-1986 era, “occurrence” is defined
as “an accident, including continuous or repeated exposure to
conditions, which results, during the policy period, in bodily injury or
property damage neither expected nor intended from the standpoint of
the insured.”13¢ Immediately, the lack of clarity in this definition is
evident. One reason for that lack of clarity might be the fact that most
relevant policies of the period were written without taking the
possibility of child sexual abuse into account, a major reason many of
these policies failed to have exclusions for sexual abuse and molestation
in the first place.135

As a result of the general lack of awareness of many instances of
child sexual abuse, the language in standard CGL policies from the
period is immensely unclear in relation to sexual abuse claims and the
potential negligence of the institutions that employed alleged
perpetrators, prompting much debate about what insurance will
cover.136

Additionally, not only do these early policies lack exclusions for
sexual abuse, they usually have lower per-occurrence limits than do

133 Heres & St. Peter, supra note 126.

134 STANDARD FORM CGL POLICY OF 1966. Proving Renewal Policy Language of Missing
Insurance Policies, INS. RISK MGMT INST, https://www.irmi.com/articles/expert-commentary/
proving-renewal-policy-language#:~:text=The%201966%20CGL%20form%
20expressly,provided%20the%20same%20insuring%20agreement [https://perma.cc/HLR6-
HPQZ].

135 Armour, supra note 70, at 3.

136 Ramey, supra note 73.
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current CGL policies, in part due to inflation.13” Thus, determining the
number of occurrences directly impacts the number of limits available
under a policy, especially since pre-1980s policies generally do not
contain aggregate limits.138 Aggregate limits, which refer to the
maximum amount that an insurer will pay per policy period,!3® were
implemented into CGL policies starting in the 1980s, the insurance
industry realized how much liability insurers were subjecting
themselves to as policyholder attorneys continued to develop new and
creative methods to magnify coverage, far beyond what was initially
anticipated when the policy was issued.140

Because the CV A implicates many pre-1980s CGL policies, the lack
of aggregate limits could prove disastrous for insurance companies.
Depending on how the number of occurrences is determined, it could
result in an extensive amount of insurance coverage for
organizations.!4! Insurers could be required to pay the maximum per-
occurrence limit several times over if it is determined there were
multiple occurrences during the policy period.142

E.  Three Major Tests for Determining Occurrence in CGL Policies

As a result of the limitations of old CGL policies that are the
predominant policies in question for CVA claims, how one defines
occurrence becomes a crucial question in determining who will be liable
for what under a given policy.143 As is becoming increasingly evident,
the “jurisprudence of occurrence-counting” is neither a model of

137 Tred R. Eyerly, Rina Carmel, & Karin S. Aldama, Determining the Number of Occurrences
and Its Effect on Coverage, AM. BAR ASS'N (Feb. 2, 2016), https://www.americanbar.org/groups/
litigation/committees/insurance-coverage/articles/2016/winter2016-number-occurrences
[https://perma.cc/YR95-WJE5]; Jeffrey W. Stempel, Assessing the Coverage Carnage: Asbestos
Liability and Insurance After Three Decades of Dispute, 12 CONN. INS. L.J. 349, 377 (2006); see
also Claims Made vs. Occurrence Form Professional Liability Policies, AM. PROF. AGENCY,
https://www.americanprofessional.com/wp-content/uploads/Claims-Made-vs-
Occurrence_AC.pdf [https://perma.cc/CC4W-9ZXH]. Per-occurrence limits establish the
maximum amount an insurer will pay per occurrence during a policy term. Per-Occurrence Limit,
INS. RISK MGMT INST., https://www.irmi.com/term/insurance-definitions/per-occurrence-limit
[https://perma.cc/9LSE-PYAU].

138 Eyerly et al., supra note 137.

139 Stempel, supra note 137, at 376.

140 Tommy R. Michaels, The General Aggregate and Long Tail Claims—A Historical
Perspective on Claims for Increased Limits, HGEXPERTS.COM, https://www.hgexperts.com/
expert-witness-articles/the-general-aggregate-and-long-tail-claims-a-historical-perspective-on-
claims-for-increased-limits-6214 [https://perma.cc/T35S-92LQ].

141 Eyerly et al., supra note 137.

142 Stempel, supra note 137.

143 4.
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consistency nor one of coherence.14¢ Not only are there several different
tests employed by different jurisdictions to count occurrences, courts
within New York employ their “unfortunate event” test inconsistently
as well.

While New York currently utilizes the “unfortunate event” test,
there are a number of tests other courts apply. The three main tests that
courts employ to determine the number of occurrences in CGL
policies!4s are (1) the “cause” test, (2) the “effects” test, and (3) the
“unfortunate event” test.146

The “cause” test, which a majority of jurisdictions use, looks to the
cause of the injuries or the property damage. 147 If there is more than
one event or action that caused the multiple injuries, courts adhering to
this test will likely find more than one occurrence.4s In Missouri, a state
that utilizes the “cause” test, Fellowship of Christian Athletes v. AXIS
Insurance Co. exemplifies one way in which courts have dealt with this
test.149 The court there held that there was only one occurrence when
two boys drowned in a pool while at Christian camp, noting that the
underlying cause of the accident was the Fellowship of Christian
Athletes’ negligence in allowing the boys to attend a pool party while
knowing that the boys could not swim and in failing to properly train
and supervise the camp counselors.150 The court also made clear that it
was undisputed that the boys arrived at the Aquatic Center at the same
time, swam in the pool during the same one-hour period, and were
discovered drowned at the bottom of the pool at the same time.15!

In contrast, a minority of jurisdictions use the “effects” test, or a
variation thereof, which looks to the effects that an event had.1s2
Essentially, this test employed by a minority of states looks at the

144 Id. at 376-77. The jurisprudence of occurrence-counting refers back to the question
underlying the problem of the one and the many.

145 Baumunk, supra note 6; see also Eyerly et al., supra note 137.

146 Baumunk, supra note 6.

147 Id. at 328. The “cause” test treats a series of events or actions as a single occurrence “as
long as multiple injuries or instances of property damage are the direct result of a single action
or event.” Id. (citation omitted).

148 Id.

149 Fellowship of Christian Athletes v. AXIS Ins. Co., 758 F.3d 982, 983-84 (8th Cir. 2014).

150 Id. at 983-84, 986.

151 Id. at 986.

152 Baumunk, supra note 6, at 328; see also Craig F. Stanovich, Is an Occurrence the Bodily
Injury or Property Damage?, INT'L RISK MGMT INST. (Dec. 2011), https://www.irmi.com/articles/
expert-commentary/is-an-occurrence-the-bodily-injury-or-property-damage [https://perma.cc/
LA65-D2U]J]; Eyerly et al., supra note 137.
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number of injuries to determine the number of occurrences.!s* An
example of the “effects” test in action, American Modern Select
Insurance Co. v. Humphrey was a case in which a jogger sustained 147
wounds after seven dogs attacked her.15¢ Applying the “effects” test, the
court held that the twenty-minute attack represented only one
occurrence because the time between the bites was closely linked, and
the connection between the attack and the jogger’s wounds was close
enough to represent one injury or “effect.”155

The “unfortunate event” test——the current rule adopted by New
York--is a modification of the “cause” test that determines the number
of occurrences by examining whether a cause and result are closely
linked in time and space.156 It was first utilized in Arthur A. Johnson
Corp. v. Indemnity Insurance Co. in 1959, a third-party construction
liability case where unprecedented rainfall breached two walls on a job
site, resulting in multiple claims of flood damage.!s? The court
ultimately held that the collapse of two different walls in two different
buildings on one job site amounted to two different occurrences, since
the breach of the individual walls——and not the heavy rainfall--was the
cause of the flooding.158 Since then, courts have typically applied a two-
part inquiry when determining the number of occurrences.!5® The first
inquiry is whether the events giving rise to the injury are closely linked
in time and space.160 Next, the court must ask whether the incidents can
be viewed as part of the same “causal continuum,” without any
intervening factors.16! In theory, the “unfortunate event” test works as
a framework within which to determine whether or not separate acts
that caused the injuries were sufficiently related enough to be
considered a single occurrence. 162

>«

153 Eyerly et al., supra note 137. Minnesota’s “actual-injury” test, discussed in the Proposal
section, is a hybrid of the “cause” and “effects” test. Infra Part III.

154 Am. Mod. Select Ins. Co. v. Humphrey, No. 11-CV-129, 2012 U.S. Dist. LEXIS 20800, at
*3 (E.D. Tenn. Feb. 17, 2012).

155 Id. at *24-26.

156 Baumunk, supra note 6. Illinois also utilizes a modified “cause” test that takes space and
time into account when determining whether a cause is sufficiently proximate. See Addison Ins.
Co. v. Fay, 875 N.E.2d 190, 194 (Ill. App. Ct. 2007), rev’d on other grounds by Addison Ins. Co. v.
Fay, 905 N.E.2d 747 (Ill. 2009) (holding originally that there was only one occurrence, but then
subsequently reversing to hold that there were two occurrences utilizing the same “cause” test).

157 Arthur A. Johnson Corp. v. Indem. Ins. Co. of N. Am., 164 N.E.2d 704 (N.Y. 1959).

158 Id. at 708.

159 Baumunk, supra note 6, at 328-29, 331.

160 Appalachian Ins. Co. v. Gen. Elec. Co., 863 N.E.2d 994, 999 (N.Y. 2007).

161 Id.

162 Dataflow, Inc. v. Peerless Ins. Co., No. 11-CV-1127, 2014 U.S. Dist. LEXIS 138042, at *16—
17 (N.D.N.Y. Sept. 30, 2014).
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II. ANALYSIS: THE PROBLEMS IN THE APPLICATION OF NEW YORK’S
UNFORTUNATE EVENT TEST

While some of the rationale behind the “unfortunate event” test is
certainly appealing and speaks to the complexities of when multiple
closely-related incidents are involved, the test in practice is unwieldy
and difficult to apply.163 Because of the judicial uncertainty that alleged
victims, organizations, and insurers will face as courts try to figure out
how to apply this test to CVA claims, New York also risks hurting
judicial efficiency through a pile-up of complicated litigation if a new
test is not utilized.

In addition to concerns about judicial economy that courts cannot
afford to ignore with the huge influx in litigation from revived CPLR
214-g claims, the “unfortunate event” test is antiquated and hard for
courts to apply. It was first utilized in 1959 in the construction liability
context,'64 and since then, unimagined and increasingly complicated
liability cases have arisen that pull at the fabric of the test’s viability.165
Furthermore, it has become increasingly difficult for judges to articulate
what a “singular causal continuum” is for the purpose of determining
an occurrence when there are many injuries to multiple persons at play
in the analysis.166 Under the “unfortunate event” test, courts tend to
seek to maximize coverage for policyholders, focusing on the desired
result instead of the intent of the parties.’? Ambiguity in policy
language and the contractual maxim of contra proferentem, which

163 Sharon Abidor, who advocates for the “cause” test, acknowledges that “courts applying the
causation test have difficulty determining the proximate cause.” Sharon Abidor, Note, Traveling
Outside the Insurance Contract; The Problems with Maximizing Victim Compensation: Koikos v.
Travelers Insurance Company, 10 CONN. INS. L.J. 349, 354 (2003).

164 Arthur A. Johnson Corp. v. Indem. Ins. Co. of N. Am., 164 N.E.2d 704 (N.Y. 1959).

165 “As long as insurers face new and varying risks and loss scenarios, coverage disputes will
arise.” Heres & St. Peter, supra note 126, at 19. It is impossible to anticipate every loss scenario
that might arise, and thus, it is also impossible to anticipate the impact that policy language will
have in the face of determining occurrences for unimagined loss or injury. One good example of
an unimagined loss is the World Trade Center attacks discussed earlier. See also supra Section
LD (discussing how ambiguous policy language led to different outcomes for claimants regarding
an unanticipated occurrence such as the World Trade Center). The passage of the CVA also
provides an additional example of increasingly complicated litigation over injuries that were not
on pre-1986 insurers’ radars.

166 Roman Cath. Diocese v. Nat’l Union Fire Ins. Co., 991 N.E.2d 666, 672-74 (N.Y. 2013).

167 The result is a swarm of outcome-based judging that prejudices insurance companies. One
observer even described the U.S. District Court for the Southern District of New York as a “result-
oriented court” because of this tendency for maximizing coverage for policyholders. Baumunk,
supra note 6, at 332.
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mandates that a document be interpreted against the drafter,16s has led
to a somewhat strained analysis and increasingly inconsistent
application.169

This strained analysis and inconsistent application is
demonstrated in a series of cases that have utilized the “unfortunate
event” test. In Stonewall Insurance Co. v. National Gypsum Co., an
asbestos action where plaintiffs sued the policyholder claiming property
damage as a result of the policyholder’s asbestos-based products, the
court held that there was only one occurrence.170 The court opined that
the single occurrence was the decision of the policyholder to
manufacture and sell asbestos-containing products, not the individual
property damage to each building caused by the asbestos, as the
insurance company had argued.17t Although the court alleged that they
were utilizing the “unfortunate event” test and that neither party gave
much in the way of extrinsic evidence, their decision seemed to hinge
primarily on simply ensuring the maximum coverage for the
policyholders in accordance with contra proferentem.172 Interestingly,
on appeal, the Second Circuit reversed this portion of the lower court’s
decision, holding that each installation of the asbestos products
constituted a separate occurrence, requiring the application of another
deductible.173

In 2007, in an action seeking coverage for a lawsuit involving
supposedly toxic chemicals the policyholder had used in their
microwavable popcorn butter, a court held that each employee’s claim

168 RESTATEMENT OF THE L. OF LIAB. INS. § 4 cmt. a, d (AM. L. INST. 2019); see also Robert
Chesler & Nicholas Insua, Ambiguity: The Policyholder’s Best Friend, A.B.A. (Oct. 10, 2019),
https://www.americanbar.org/groups/litigation/committees/insurance-coverage/articles/2019/
ambiguity-policyholders-friend/#_ednrefl  [https://perma.cc/PJP4-LG7L] (examining the
Restatement’s treatment of ambiguity in insurance policies and the subsequent case law). A court,
when applying contra profrentum, may adopt any reasonable interpretation to maximize
coverage, even if it is not the only reasonable one. As one court noted, “if a policy can be
reasonably construed in favor of the position asserted by the insured, he is entitled to recover.”
Champion Int’l Corp. v. Cont’l Cas. Co., 400 F. Supp. 978, 980-81 (S.D.N.Y. 1975), affd, 546 F.2d
502 (2d Cir. 1976).

169 Michael Murray, Note, The Law of Describing Accidents: A New Proposal for Determining
the Number of Occurrences in Insurance, 118 YALE L.]. 1484, 1500 (2009).

170 Stonewall Ins. Co. v. Nat’]l Gypsum Co., No. 86 Civ. 9671, 1992 U.S. Dist. LEXIS 7607, at
*39-41 (S.D.N.Y. May 26, 1992), affd in part, rev’d in part sub nom. Stonewall Ins. Co. v. Asbestos
Claims Mgmt. Corp., 73 F.3d 1178 (2d Cir. 1995) (holding that each installation represents a
separate occurrence).

171 The court’s reasoning hinged on the fact that to hold otherwise would “deprive NGC of
the coverage it bargained for, allowing the Insurers to escape the responsibilities which they
obligated themselves to shoulder.” Id. at ¥40.

172 Id.at *39-40.

173 Stonewall Ins. Co. v. Asbestos Claims Mgmt. Corp., 73 F.3d 1178, 1214 (2d Cir. 1995).
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was a separate injury.174 Because the employees sustained their injuries
based on deliveries of the flavoring over a period of several years, each
becoming exposed to the chemicals at different times and for different
periods of duration, the court stated that each separate injury
constituted a distinct occurrence.17s

In contrast to the first two cases, in a third case that involved an
automobile crash pile up, a different court held that there was only one
occurrence.!’s The policyholder’s automobile struck one approaching
vehicle, ricocheted off that vehicle, and then struck a second one over
one hundred feet away.1”7 The court there held that the multiple
collisions constituted a single occurrence because they transpired only
a few moments apart.178

Similarly, in a case where two infant tenants suffered serious injury
as a result of exposure to lead in the policyholder’s apartment building,
a court held that there was only one occurrence.1” Since the injuries
arose from continuous exposure to essentially the same conditions, this
court reasoned that there was only one occurrence, despite the fact that
the injured infants may have ingested the lead at different times and
may have ingested different amounts. 180

As evidenced in the above examples, cases that could have been
adjudicated similarly often end up with vastly different outcomes.
Whereas a car crash that injured multiple people and lead that poisoned
multiple babies each represented only one occurrence, the toxic
asbestos in the buildings and chemicals in the microwavable popcorn
butter that also injured multiple people represented multiple
occurrences.’8t Beyond almost instantaneous multiple injuries, the
courts have been unclear about whether events are close enough in time
and space to count as one occurrence. 182

174 Int’l Flavors & Fragrances, Inc. v. Royal Ins. Co. of Am., 844 N.Y.S.2d 257, 260-61 (N.Y.
App. Div. 2007).

175 Id. at 260.

176 Hartford Accident & Indem. Co. v. Wesolowski, 305 N.E.2d 907, 910 (N.Y. 1973).

177 Id. at 908-09.

178 Id. at 910. The court reasoned that “[t]he continuum between the two impacts was
unbroken, with no intervening agent or operative factor.” Id.

179 Ramirez v. Allstate Ins. Co., 811 N.Y.S.2d 19, 20 (N.Y. App. Div. 2006).

180 Id.

181 See generally Hartford Accident & Indem. Co. v. Wesolowski, 305 N.E.2d 907 (N.Y. 1973);
Ramirez, 811 N.Y.S.2d 19; Stonewall Ins. Co. v. Asbestos Claims Mgmt. Corp., 73 F.3d 1178 (2d
Cir. 1995); Int’l Flavors & Fragrances, Inc. v. Royal Ins. Co. of Am., 844 N.Y.S.2d 257 (N.Y. App.
Div. 2007).

182 See generally Jerold Oshinsky & John T. Harding, Number of Occurrences in Liability
Claims Framing the Occurrence Issue to Maximize Policyholder’s Coverage or Limit Insurer’s
Liability Exposure Presentation, STRAFFORD 91 (Nov. 7, 2012), http://media.straffordpub.com/
products/number-of-occurrences-in-liability-claims-2012-11-07/presentation.pdf
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Because of the difficulty with applying the test and the lack of
clarity involved, the analysis of the rule often strains the concept of
causation.183 In situations of diffused responsibility, such as with child
sexual abuse cases, it then becomes a practice in arbitrary decision-
making to decide both how many occurrences there are and to whom
liability and coverage should ultimately be assigned.1s¢ Strictly speaking,
if a drunk driver hits a pedestrian with their car, the car manufacturer
who built the car and the designer of the car are “but-for” causes of the
accident.185 Of course, if the car did not malfunction, it would be an
absurdity to hold the car manufacturer and the designer liable for the
drunk driver’s actions. Proximate cause provides a way to limit liability
of an actor from the far-flung consequences of his actions, using notions
of responsibility that are related to both foreseeability and risk
creation.186 In the context of determining occurrences under the
“unfortunate event” test, this problem of causation arises when courts
arbitrarily decide to attribute to one cause the assignment of
responsibility that arguably belongs to more than one cause or to
another cause. Contributing or concurrent causes, and the difficulty
with determining how close in time and space these causes have to be
to count as a single occurrence, act to confuse the causation analysis in
occurrence determinations.187

With the huge swarm of litigation that the CVA brings, courts
need a test for occurrence-counting that is practical, easily applied, and
consistent in its results, not one that debates how to define “cause,”
much less the determination of a chain of events in time and space.18s
Because the “unfortunate event” test asks whether cause and result are
linked in time and space, it becomes a complicated balancing analysis
of what determines a “single causal continuum” that simply cannot be

[https://perma.cc/VS6S-FUF7]; see also Nat’l Liab. & Fire Ins. Co. v. Itzkowitz, No. 14-3651-cv,
2015 U.S. App. LEXIS 16763, at *7-8 (2d Cir. Sept. 22, 2015) (“[T]The New York Court of Appeals
would find it arbitrary to draw a hard line at any particular number of seconds or minutes that
must elapse before two incidents are distinct accidents. Instead, we consider whether the relative
timing of the various incidents played a role in causing any of the incidents.”).

183 Murray, supra note 169, at 1505.

184 Id.

185 Black’s Law Dictionary describes “but-for cause” as “[t]he cause without which the event
could not have occurred.” But-For Cause, BLACK’S LAW DICTIONARY (11th ed. 2019).

186 The Third Restatement of the Law of Torts states that proximate cause refers to “the cause
nearest in time or geography to the plaintiff’s harm” and attempts to put “limits on the scope of
liability.” RESTATEMENT (THIRD) OF TORTS: LIAB. FOR PHYSICAL AND EMOTIONAL HARM, § 29
cmt. b; see also id. at cmt. e (contrasting foreseeability and risk-creation rationale).

187 Murray, supra note 169, at 1505-06.

188 John T. Harding, Brian Weiss, & Sonia Valdes, The Number of “Occurrences” Dilemma,
IADC MID-YEAR MEETING (Feb. 2016), https://www.morrisonmahoney.com/writable/news_
items/documents/ftd-1405-harding.pdf [https://perma.cc/9MU3-QGGN ].
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applied consistently across the board.1s® Heightening this inconsistency
is the fact that although courts identify the “unfortunate event” test as
part of its analysis, they often subsequently describe factors that are
more consistent with the application of an entirely different test.19

In addition to being applied inconsistently, the “unfortunate
event” test creates judicial uncertainty. Litigants often have no idea
what to expect and no inkling about how judges will rule in these cases
because the “unfortunate event” test could be applied in so many
different ways.11 Using this test, New York courts have sometimes
fallen into the trap of being “result-oriented”192 instead of focused on
the language in the policy and the intention of both of the parties in
drafting it. Courts have sometimes expressed a desire to interpret
insurance contracts in ways that specifically benefit policyholders or the
alleged victim, believing that these policies are contracts in which the
parties are not similarly situated in terms of sophistication and
understanding.193 However, since no preference for a particular mode
of interpretation of “occurrence” is stated either, the judicial desire to
benefit the injured parties often results in vastly different outcomes.1%
This type of judicial uncertainty and results-oriented analysis will not
be sufficient to deal with the onslaught of CV A litigation. Policyholders
and insurers alike need a test that will be consistent, so that they can
know what to expect going into litigation.

189 See Abidor, supra note 163, at 354 (describing the difficulty of determining proximate
cause); see also Baumunk, supra note 6 (describing the majority opinion and Van Voorhis’
dissenting opinion in Arthur A. Johnson Corp. and the initial dissatisfaction with the test’s
application).

189 Arthur A. Johnson Corp. v. Indem. Ins. Co. of N. Am., 164 N.E.2d 704 (N.Y. 1959).

190 Andrew S. Boris, How Many Times Does the Insurer Pay--Multiple Occurrences’, INS. J.
(Jan. 5, 2005), https://www.insurancejournal.com/news/national/2005/01/05/49293.htm
[https://perma.cc/6739-KCPH].

191 Baumunk, supra note 6, at 331-32.

192 Id. at 331. “Accordingly, since the 1960s, a growing number of Functionalist courts have
utilized a result-oriented sociological approach in insurance law disputes, in order to protect the
‘reasonable expectations’ of the insured policyholder.” Peter Nash Swisher, Judicial Rationales in
Insurance Law: Dusting Off the Formal for the Function, 52 OHIO ST. L.]. 1037, 1051 (1991).

193 “The company and its representatives are experts in the field; the applicant is not. A court
should not be unaware of this reality and subordinate its significance to strict legal doctrine.”
Swisher, supra note 192, at 1051.

194 Murray, supra note 169, at 1504. Under the belief that insurance companies are
sophisticated parties attempting to compel courts to honor the benefits of forfeitures often
unsuspected by the policyholder, courts in insurance law disputes utilized a sociological and
results-oriented approach to specifically protect the “reasonable expectations” of the insured
policyholder at the expense of the insurance company. See Swisher, supra note 192, at 1050-51.
The problem with this view is that often, policyholders are not the rubes that the court imagines
them to be.
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III. PROPOSAL: MINNESOTA’S ACTUAL-INJURY TEST AND ITS PRACTICAL
POSSIBILITIES FOR CV A CLAIMS

In 2013, the Minnesota Legislature enacted their Child Victims
Act, opening up a three-year look back window for victims whose
claims would otherwise be time barred to file.15 The test that
Minnesota’s courts chose to utilize was known as the “actual-injury”
test.19 The test——much like New York’s—-is a hybrid test that combines
multiple elements of both cause and effect. The “actual-injury” test
establishes an occurrence at the time the complaining party was actually
damaged, not at the time the wrongful act was committed.19” In cases of
sexual abuse, there is an occurrence triggered for policy purposes when
the sexual abuse occurs.19 Each victim is then counted as a separate
occurrence. 199

In the seminal case on the issue, In re Diocese of Duluth, the court
clarified that if a victim was injured by two priests during one policy
period, that would be considered two occurrences, but if they were
injured repeatedly by the same priest during one policy period, that
would be one occurrence.200 In re Diocese of Duluth lays out a standard
for occurrence-counting for child sexual abuse cases that is clear and
easy to apply, utilizing the “actual-injury” test that has long been
applied to all CGL policies in different insurance contexts.20! Because it
potentially implicates multiple policy periods and several layers of
coverage, it also means multiple insurers can share liability and
policyholders may be able to access their excess insurance.202

With the advent of the CVA and its one-year look-back window,
the New York judiciary should seek to utilize Minnesota’s “actual-
injury” test that provides a much more concrete method for
determining occurrence than New York’s current rule. Additionally,
utilizing Minnesota’s test would ensure that courts move away from an
exclusively results-oriented analysis. Not only will insurance companies
be able to share proportionate liability when a claim implicates multiple

195 Child Victims Act, MINN. STAT. § 541.073 (2019); see also Tom Olsen, Child Victims Act
Expires, but Effects Remain to be Seen, DULUTH NEWS TRIBUNE (June 5, 2016, 9:00 PM),
https://www.duluthnewstribune.com/news/4048135-child-victims-act-expires-effects-remain-
be-seen [https://perma.cc/ZX8Y-43SC].

196 Thompson, supra note 34.

197 Id.

198 Id.

199 Id.

200 In re Diocese of Duluth, 565 B.R. 914 (Bankr. D. Minn. 2017).

201 Thompson, supra note 34.

202 Scott & Moores, supra note 37.
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policy periods,203 alleged victims—who may have suffered excruciating
abuse—will be able to have their day in court. Meanwhile, the
organizations that are implicated in these cases will have some
semblance of judicial certainty about how the court will decide and will
no longer have to worry about courts making decisions based solely on
maximizing coverage for alleged victims.

A.  Utilize Minnesota’s “Actual-Injury” Test over the
“Unfortunate Event” Test to Avoid Judicial Uncertainty

In contrast to New York’s rule, Minnesota’s “actual-injury” rule
provides an easy-to-apply blueprint for determining the meaning of
“occurrence” when policy language is unclear, which provides more
consistent results across the board.204 Although it may still be difficult
to determine which policy periods are triggered, because alleged abuse
victims are older and may not remember all the details of their abuse,
determining the number of occurrences once the policy periods
implicated can be ascertained will be simple, since the number of people
injured will determine the number of occurrences.205 Furthermore,
limiting occurrences to one per child per policy year strikes a happy
medium between ensuring alleged victims get proper compensation,
while taking into account the difficulty for insurers and institutions of
shouldering the entire financial burden of a perpetrator’s actions.206
With Minnesota’s rule, there is no longer a need to complicate the
analysis by figuring out whether actions are sufficiently closely related
in time and space. Instead, the analysis becomes an easy counting job.

B. A Response to Legal and Practical Oppositions to Using

203 N. States Power Co. v. Fid. & Cas. Co., 523 N.W.2d 657 (Minn. 1994) (affirming lower
courts allocation of costs for environmental cleanup among insurance carriers in proportion to
the injuries that occurred during each policy period). Minnesota is a “pro rata” jurisdiction,
meaning that when multiple policy periods are implicated, “[e]ach triggered policy .. . bears a
share of the total damages proportionate to the number of years it was on the risk relative to the
total number of years of coverage triggered.” Id. at 663; see also Scott & Moores, supra note 37.
Although New York was also previously described as a “pro rata” jurisdiction, the court in In re
Viking Pump, Inc. held that according to the policy language, an “all sums” approach was
appropriate to allocate losses among insurers. In re Viking Pump, Inc., 52 N.E.3d 1144, 1146 (N.Y.
2016).

204 The “actual-injury” test was developed in 1976 in Singsaas v. Diederich, 238 N.W.2d 878
(Minn. 1976), and has been continuously refined since then to provide more consistent results
across the board. In re Diocese of Duluth, 565 B.R. 914 (Bankr. D. Minn. 2017) for an explanation
of this consistency.

205 Juster & Spencer, supra note 33.

206 Thompson, supra note 34.
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Minnesota’s Rule

Despite the appeal of an easily applied rule like the “actual-injury”
test, there are a series of critiques that have been advanced in opposition
to the Minnesota rule for counting occurrences. One argument that has
been touted is that using Minnesota’s rule would be unwise, since after
their look-back window closed, five out of six of the Catholic dioceses
in the state filed for Chapter 11 bankruptcy in order to settle hundreds
of claims of sexual abuse at the hands of clergy.2” While the
bankruptcies allowed the dioceses to settle mounting claims of sexual
abuse without going before a jury, victims received a fraction of what
juries might have awarded them, and these bankruptcies stripped these
victims of their day in court.208

In response to this critique, it is important to note that Minnesota’s
look-back window was significantly longer than New York’s look-back
window (three years instead of just one).209 This created a much longer
timeline for previously time-barred claims to be filed. Additionally, not
one diocese actually ceased to function because of Minnesota’s CVA.210
In fact, under New York’s current rule, the Diocese of Rochester has
already filed for Chapter 11 bankruptcy in an attempt to settle claims in
bankruptcy court,2!1 so having a clear-cut rule is more important than
ever for the quick adjudication of claims regardless of whether
organizations file for bankruptcy.

207 Aupperlee, supra note 86.

208 Id.

209 Id. While the COVID-19 pandemic has increased the look-back window period, the
“COVID-19 crisis has closed state courts to any new civil case filings and effectively stopped any
of these cases from proceeding.” Jason Berland, The New York Child Victim’s Act and the Effect
of COVID-19, N.Y. L.J (Apr. 14, 2020, 10:00 AM), https://www.law.com/newyorklawjournal/
2020/04/14/the-new-york-child-victims-act-and-the-effect-of-covid-19 [https://perma.cc/
Y6XA-RJL4].

210 Hannah Dreyfus, Through ‘Lookback Window,” Jewish Orgs Face Retribution for Child Sex
Abuse, N.Y. JEWISH WEEK (Sept. 11, 2019, 11:18 AM), https://jewishweek.timesofisrael.com/
jewish-institutions-that-mishandled-abuse-cases-decades-ago-now-fear-bankruptcy
[https://perma.cc/6SB5-VDUE].

211 Insurance companies are preparing to go to battle against the Diocese about what they will
cover of the potentially $100 million payout for child sexual abuse claims against the Diocese.
Will Astor, Rochester Diocese Files Action Against Insurers, ROCHESTER BEACON (Nov. 18, 2019),
https://rochesterbeacon.com/2019/11/18/rochester-diocese-files-action-against-insurers
[https://perma.cc/CW9Y-3FLM]. The diocese filed for bankruptcy on November 14, 2019, with
financial declarations that suggest they are likely to fall nearly $50 million short of their expected
liability obligations. Id. For insurers, this is worrisome. Particularly for two New Jersey insurance
companies--Firemen’s Insurance and Commercial Casualty—that fall under liability coverage
to the Rochester diocese between Aug. 4, 1950, and June 1, 1977 before sexual abuse exclusions
were in use, there is some worry that courts will maximize coverage for the Diocese. Id.
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Furthermore, unlike Minnesota, many institutions in New York
have been anticipating the passage of the CVA and have enacted victim
compensation funds to protect themselves from the prospect of big jury
awards.212 The benefits of victim compensation funds are that victims
receive some compensation without having to go through lengthy and
costly litigation, while organizations also avoid having a jury decide
settlement awards.213

Others have argued that with all the difficulty that comes with
defining “occurrence” when policy language is wunclear, this
determination of whether or not to change the test is best left up to the
legislature to remedy. In Arkansas, for example, the legislature enacted
a statute that required a CGL policy offered for sale in Arkansas to
define an “occurrence” to include “[p]roperty damage or bodily injury
resulting from faulty workmanship.”214 In South Carolina, the
legislature passed a statute that provided that the definition of
“occurrence” in CGL policies had to include “(1) an accident, including
continuous or repeated exposure to substantially the same general
harmful conditions; and (2) property damage or bodily injury resulting
from faulty workmanship, exclusive of the faulty workmanship
itself.”215 In Hawaii, there is a statute that states that “the meaning of
the term ‘occurrence’ shall be construed in accordance with the law as
it existed at the time that the insurance policy was issued.”216

212 Tokasz, supra note 103.

213 Victim compensation funds “offer swifter resolution than trials, and alleged victims are
less likely to walk away empty-handed. They also shield the church against lawsuits that could
cause greater damage.” Ian Lovett, Catholic Church Offers Cash to Settle Abuse Claims—With a
Catch, WALL ST. J. (July 11, 2019, 10:20 AM), https://www.wsj.com/articles/catholic-church-
offers-cash-to-settle-abuse-claimswith-a-catch-11562854848 [https://perma.cc/7RBS-KJG3].
There is some benefit to alleged victims as well. Thomas McGarvey, who allegedly suffered abuse
as a teenager, accepted a $500,000 settlement from the Diocese of Rockville Centre. Mr.
McGarvey said that the money from the compensation fund was better than going to trial and
being cross-examined about the abuse he endured. “At the trial, then you would have had their
attorneys grilling me, kind of putting the blame on me.” Id.; see also Jay Tokasz, Buffalo Diocese
Pays $17.5M to 106 Clergy Sex Abuse Victims, BUFFALO NEWS (Aug. 3, 2020),
https://buffalonews.com/news/local/buffalo-diocese-pays-17-5m-to-106-clergy-sex-abuse-
victims/article_07b06375-c301-5d6e-bb28-c2f5a0a61b0c.html [https://perma.cc/8MVQ-
5BMK]. Because of the benefits of victim compensation funds, there are state senators who
believe that a New York State’s victims compensation fund for child sexual abuse survivors is also
crucial, in addition to private compensation funds. Robert Harding, Child Victims Act Advocates:
NY Needs Fund For Sex Abuse Survivors, AUBURN CITIZEN (Sept. 14, 2019),
https://auburnpub.com/blogs/eye_on_ny/child-victims-act-advocates-ny-needs-fund-for-sex-
abuse-survivors/article_87e120d0-26b6-56d1-85af-53f8023bf798.html [https://perma.cc/7Y8K-
RAM]J].

214 ARK. CODE ANN. § 23-79-155 (2011).

215 S.C. CODE ANN. § 38-61-70 (2011).

216 HAW. REV. STAT. § 431:1-217 (2013).
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However, while legislation may indeed be one way to remedy the
judicial uncertainty attached to this problem, there have not been any
statutes that specifically codify which test should be used to determine
occurrence, just as there has not been a policy that truly brings clarity
to the meaning of the word “occurrence.”217 While it is unclear why
exactly this is the case, one thought is that the inquiry is extremely
context specific, and there will always be losses that were previously
unimaginable. Whatever the case may be though, it is clear through the
lack of legislation on the issue that the legislature has deferred to the
courts to decide what test to utilize.

Others have argued that the Minnesota “actual-injury” test
fundamentally works in the same way as New York’s “unfortunate
event” test, so it would be repetitive and unnecessary to adopt
Minnesota’s rule.218 However, while each test may end up producing
similar results in certain case contexts, the Minnesota test is much easier
to apply and is consistent in a way the “unfortunate event” test cannot
be.

A final critique that has been advanced in opposition to
Minnesota’s test is that although the current rule in New York is
impractical and produces an immense amount of judicial uncertainty
that leads to inconsistent results, it is still the most practical of the main
three tests “because it corresponds most with what the average person
anticipates when he buys insurance and reads the ‘accident’ limitation
in the policy.”210 This reasoning, however, is countered by the fact that
judges have applied the “unfortunate event” test inconsistently,220 often
using a results-driven analysis that leaves both parties to the litigation
confused about what to expect. This is neither practical nor what the
“average insured anticipates” when reading the “accident’ limitation in
the policy.”221 Furthermore, child sexual abuse does not fit neatly into
this framework, since it was not until the 1980s that it was properly
anticipated as a possibility for excluding coverage.

217 See Ken Adams, Is Uncertainty Over the Meaning of “Occurrence” Susceptible to a Drafting
Solution?, ADAMS ON CONT. DRAFTING (June 11, 2009), https://www.adamsdrafting.com/
meaning-of-occurrence-2 [https://perma.cc/T89G-63W3].

218 Murray, supra note 169.

219 Arthur A. Johnson Corp. v. Indem. Ins. Co., 164 N.E.2d 704, 708 (N.Y. 1959).

220 See Dan Tait, Inc. v. Farm Fam. Cas. Ins. Co., 79 N.Y.S.3d 514 (N.Y. Sup. Ct. 2018) (holding
insured’s action to recover funds from multiple acts of theft by insured’s former bookkeeper
failed because acts of theft constituted one occurrence under the plain language of the policy);
Nat’l Liab. & Fire Ins. Co. v. Itzkowitz, No. 14-3651-cv, 2015 U.S. App. LEXIS 16763, at *11-12
(2d Cir. 2015) (holding three incidents involving a dump truck were not sufficiently spatially and
temporally proximate to be one occurrence); see also Murray, supra note 169.

221 Dan Tait, Inc., 79 N.Y.S.3d at 517.
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CONCLUSION

Humans have long struggled with the problem of the one and the
many, iterations of this affecting how people understand and analyze
the world around them. In insurance law, the jurisprudence of counting
occurrences is well-documented, perhaps most famously in the 2001
World Trade Center Attack insurance litigation. Recently, with the
passage of the CV A, courts are once again faced with this complex issue.

As litigation continues to pile up with the passage of the CVA and
its one-year look-back window, it is imperative that New York is able to
quickly and consistently handle these cases. The need to adjudicate
these cases fairly and efficiently is crucial not just for alleged victims,
organizations, and insurance companies; it is also important for the
average taxpayer who may see their taxes rise as a result of increasing
insurance rates. While New York has designated forty-five judges to
oversee CVA claims and has trained them on issues that commonly
arise in such claims,?22 there is no way to be truly consistent with the
“unfortunate event” test that leaves so much up for individual analysis.
With such a large portion of pre-1980s CGL policies being implicated,
the litigation is bound to be complex and fact intensive. With this in
mind, and the thousands of claims on the line and hundreds of millions
of dollars at stake, the court cannot afford to perform the analytical
gymnastics that the “unfortunate event” test requires when attempting
to define “occurrence.” Complicating an already overly complicated
question by having judges establish arbitrary lines regarding when an
event and result are close enough in time and space to be considered
one occurrence only serves to increase judicial uncertainty and
incoherence.

Instead, New York should utilize Minnesota’s “actual-injury” test
when determining occurrences where the policy language is unclear,
because it provides a coherent way to navigate occurrence-counting in
not just sexual abuse cases, but in all insurance contexts. It combines
and refines the “cause” and “effects” test to create an easy method with
which to determine occurrences, one that rejects the arbitrary lines that
judges must draw to determine whether there has been a “single causal
continuum” in the “unfortunate event” test.

222 Press Release, Chief Administrative Judge Hon. Lawrence K. Marks, N.Y. State Unified
Court Sys., New York State Courts Prepare for Influx of Cases as Key Provision of New York’s
New Child Victims Act Takes Effect (Aug. 13, 2019), http://ww2.nycourts.gov/sites/default/files/
document/files/2019-08/PR19_18.pdf  [http://ww2.nycourts.gov/sites/default/files/document/
files/2019-08/PR19_18.pdf [https://perma.cc/KFZ2-JCE4].
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