MARRIAGE PLURALISM: TAXING MARRIAGE AFTER
WINDSOR

David ]. Herzigt

The purpose of the tax law is to collect as much revenue in as neutral a
manner as possible. When the current Code was enacted in 1913 and it was
determined that the appropriate taxable unit was the family, a series of
patchwork solutions were required to bridge the gap between the civil and
community property law regimes. Those solutions were not based on any
fundamental principle of taxation, but, rather, dealing with the binary
approach to marriage at that time. As the number of pluralistic approaches
to family arrangements increased, the U.S. Department of the Treasury
(Treasury) did not continue to examine the implications of those
relationships. It was not until after U.S. v. Windsor, when the Court
decided that the federal definition of marriage in Section 3 of the Defense of
Marriage Act (DOMA) was unconstitutional, that Treasury was faced with
addressing, at the minimum, the state law differential in what it means to
be married. As a formal matter, words like “marriage” or “spouse” do
appear to require Treasury to investigate the law of a particular state.
Treasury had to determine which state’s definition of marriage applies for
federal tax purposes: the state where the couple married (state of ceremony)
or the state where the couple resides (state of domicile). As a result of the
state level distinctions, Treasury issued Revenue Ruling 2013-17, in which it
(and thus the IRS) stated that, for federal tax purposes, same-sex couples
legally married in jurisdictions that recognize their marriages will be
treated as married regardless of whether the state of domicile recognizes
that marriage.

But in making this distinction, Treasury failed to address the new menu
of cohabitation arrangements that operate as the functional equivalent of
marriage. Treasury limited its interpretation of “spouse,” “wife,” and
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“husband” to state marriage and not registered domestic partnership, civil
unions, and other marriage like arrangements. This Article argues that the
issue of the proper unit of taxation should be reexamined. A civil marriage
ceremony merely bestows a bundle of rights to the participants. The bundle
differs from state to state both during the marriage and after the marriage
in either death or divorce. This Article explores if the purpose of the tax
code is to levy on that bundle of rights, then the distinction for tax should
not be “marriage” but all forms of commitment that share certain purposes
consistent with the utilitarian premise of marriage. Unlike other articles
that focus on the severing of the joint filing requirement, this Article
advocates for a more expansive interpretation of the term marriage based
on various prior Treasury positions and using the current utilitarian family
law rubrics to develop a functional four-prong test for whether a
cohabitation relationship will be treated as married for the purposes of the
Code.
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INTRODUCTION

Family law has accommodated the new social pluralism through
the creation of various new institutions to formalize cohabitation
among both same-sex and heterosexual couples.! Until the Windsor
decision,? the menu of state-level cohabitation recognition did not affect
the implementation of the Internal Revenue Code of 1986, as amended
(the Code) by Treasury because the Defense of Marriage Act (DOMA)
provided a federal definition of marriage.3 After DOMA was held
unconstitutional, the plethora of cohabitation arrangements became
potentially available as potential marriage for the Code. Treasury is
attempting to determine which, if any, of the arrangements will qualify.
Because of the adamant natural family law norm of protecting the
traditional notion of marriage, Treasury is faced with a number of
institutions that have most of the rights and benefits of marriage
without the name. After Windsor, there are two distinct, if at all related
questions—the “mobile marriage” and the “marriage substitute”
problems. Most commentators, including Justice Scalia, have focused on
the mobile marriage problem, e.g., how to treat same-sex marriages that
are recognized in the state the marriage was performed in (state of
ceremony) but not recognized in the state the couple resides (state of
domicile). The second related, but more profound and fundamental,
question is how to tax the marriage substitute problem, e.g., how to treat
relationships that are functionally similar to marriage. The marriage
substitute and the mobile marriage problems beg the question of this
Article, why marriage for the Code?

Federal agencies have to interpret the federal statutes including the
word “marriage.” Without a federal definition of “marriage”
commentators, including Justice Scalia in his dissent in Windsor,
questioned how Treasury would interpret whether taxpayers were
married for purposes of the Code.4 Justice Scalia pointed out what I will
refer to as the mobile marriage problem in his dissent in Windsor, where

1 William N. Eskridge, Jr., Family Law Pluralism: The Guided-Choice Regime of Menus,
Default Rules and Override Rules, 100 GEO. L.J. 1881, 1884 (2012); Douglas NeJaime, Before
Marriage: The Unexplored History of Nonmarital Recognition and its Relationship to Marriage, 102
CALIF. L. REV. 87, 90-91 (2014); Deborah A. Widiss, Leveling Up After DOMA, 89 IND. L.J. 43,
58-59 (2014).

2 United States v. Windsor, 133 S. Ct. 2675 (2013).

3 Defense of Marriage Act, Pub. L. 104-199, 110 Stat. 2419 (1996) (codified as amended at 1
U.S.C.§7and 28 U.S.C. § 1738C (1996)).

4 Windsor, 133 S. Ct. at 2708.
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he states, “[i]lmagine a pair of women who marry in Albany and then
move to Alabama, which does not ‘recognize as valid any marriage of
parties of the same sex.” Ala. Code § 30-1-19(e) (2011).”s The question
that was left unanswered in Windsor was which state law would apply
for federal purposes. Because section 2 of DOMA, the full-faith and
credit provision, was not ruled upon, states are still free to either
recognize or not recognize valid same-sex marriages.

Justice Scalia envisioned a scenario in which the state of domicile
offered lesser rights than the state of ceremony. He questioned whether
the state of domicile would then be compelled to offer greater rights
under the Full Faith and Credit Clause. This was the exact thought
experiment leading to the enactment of DOMA post-Baehr. In deciding
this question, e.g., which state’s definition of marriage would apply for
federal tax purposes, Treasury ruled in Revenue Ruling 2013-17 that
state of ceremony would control the mobile marriage.s It appears that
Treasury dealt with this distortion through application of state of
ceremony with the thought that ceremony would always offer greater
right recognition.” If that were true, Treasury’s position would be in line
with the position the administration had taken leading up to the
Windsor decision.8 The mobile marriage problem is not much of a
problem once Treasury decides to use state of ceremony or domicile.

However, let me use a better example to show the mobile marriage
problem. Treasury assumed, like most commentators, that states of
domicile would always offer a lesser legal status. This is not true: two
states, Massachusetts and Connecticut, treat registered domestic
partnerships (RDPs) and civil union partners (CUPs) from other states
as married.® Those couples would not be married for federal tax
purposes under the state of ceremony approach in the 2013 Revenue
Ruling.10 The state of ceremony did not grant them marriage although
the state of domicile does provide marriage. Treasury envisioned a
situation in the ruling that a couple would be validly married in a state
of ceremony, but a domicile state would through a mini-DOMA

5 Id.

6 Rev. Rul. 2013-17, 2013-38 LR.B. 201, 2013 WL 4607583 [hereinafter 2013 Revenue
Ruling].

7 Id.

8 See, e.g., Letter from Eric H. Holder, Jr., Att’y Gen., to the Hon. John A. Boehner (Feb. 23,
2011), available at http://www.justice.gov/opa/pr/2011/February/11-ag-223.html  (DOJ
Pronouncement). Currently, the Department of Justice has followed-up on its pronouncement in
a brief filed in the immigration context. See Defendants’ Opposition to Bipartisan Legal Advisory
Group’s Motion to Dismiss, Lui v. Holder, No. 2:11-CV-01267-SVW (JCGx), 2011 WL 10653943
(C.D. Cal. Sept. 28, 2011) (stating that DOMA is unconstitutional even in the immigration
context).

9 Elia-Warnken v. Elia, 972 N.E.2d 17, 22 (Mass. 2012); Inga Nelson, Recognition of Civil
Unions and Domestic Partnerships as Marriages in Same-Sex Marriage States, 98 MINN. L. REV.
1171, 1187-89 (2014).

10 2013 Revenue Ruling, supra note 6, at *12.


http://web2.westlaw.com/find/default.wl?mt=208&db=1000002&docname=ALSTS30-1-19&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2030868161&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=4B349FC8&referenceposition=SP%3b7fdd00001ca15&rs=WLW13.10
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invalidate that marriage. Treasury could not possibly mean that this
couple, one that obtained a greater status at the state level, would not be
married for federal tax purposes. But Treasury’s stated position is to
ignore state of domicile. However, if Treasury concedes the couple is
married, then the rationale of the 2013 Revenue Ruling, e.g., the state of
domicile should be ignored for tax purposes, is less than persuasive.
This could be easily fixed by modifying the ruling to take into account
these alternative legal arrangements. But if recognizing these alternative
arrangements can trigger marriage for the Code under certain
circumstances, it begs the more important marriage substitute question:
If someone can opt to convert a civil union or RDP to a marriage, why is
that unit not a marriage from the start?

Most commentary to this point has centered around the
aforementioned mobile marriage problem. Yet, the competing interests
of uniformity in application of the Code, collection of revenue,
deference to federalism, and consistency between the application of the
law across agencies ensure that this problem will not be left to just the
same-sex marriage context. Assuming that states either voluntarily
abandon a definition of marriage that excludes same-sex marriage or
such standards are judicially overturned either through the state or
federal judiciary, then the next series of relationships will need to be
examined.!! This is the more important question that needs to be
resolved; how to treat functionally similar relationships, especially those
recognized under the post-Baehr domestic partnership laws and their ilk
under the Code. I will be referring to this concept as the “marriage
substitute” problem.

The second post-Windsor problem, marriage substitute, is much
harder to resolve because it revolves around the proper family unit for
taxation at the federal level.12 In order to resolve this issue, all the
baggage from the community property/common law debate of the early
incarnation of the Code must be addressed. What is learned is that

11 Erez Aloni, Registering Relationships, 87 TUL. L. REV. 573, 580, 591 (2013) (“In 2009 and
2010, for the first time since the United States Census Bureau started to collect census
information a hundred years ago, the number of adults between the ages of twenty-five and
thirty-four who were never married surpassed the number of married individuals.”).

12 See, e.g., Boris 1. Bittker, Federal Income Tax and the Family, 27 STAN. L. REV. 1389 (1975);
Samuel D. Brunson, Taxing Polygamy, 91 WASH. U. L. REV. 113, 119 (2013); Patricia A. Cain,
Taxing Families Fairly, 48 SANTA CLARA L. REV. 805, 807-08 (2008); Lily Kahng, One is the
Loneliest Number: The Single Taxpayer in the Joint Return World, 61 HASTINGS L.J. 651, 654
(2010); Marjorie E. Kornhauser, Love, Money and the IRS: Family, Income-Sharing and the Joint
Income Tax Return, 45 HASTINGS L.J. 63, 74 (1993); Daniel J. Lathrope, State-Defined Marital
Status: Its Future as an Operative Tax Factor, 17 U.C. DAVIS L. REV. 257, 261-63 (1983);
Stephanie Hunter McMahon, To Have and To Hold: What Does Love (of Money) Have to Do with
Joint Tax Filing, 11 NEV. L.J. 718, 723 (2011); Stanley S. Surrey, Assignments of Income and
Related Devices: Choice of the Taxable Person, 33 COLUM. L. REV. 791, 813 (1933); Dennis J.
Ventry, Jr., Saving Seaborn: Ownership Not Marriage as the Basis of Family Taxation, 86 IND. L.].
1459, 1468-69 (2011).
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because there was so little consideration given to the proper unit for
taxation at the federal level ab initio, it is impossible now to untangle
and start afresh the resulting compromise of joint filing requirements.13
But since that grand compromise in 1948, there is now an entire
growing list of state recognized family arrangements that function as
marriage substitutes.14 That leaves the much more difficult question of
how to resolve how a distinction can be made at the federal level when
there is no distinction at the state level. When we situate this debate in
the historic treatment of the family unit, e.g., the state level rights in
property, it becomes hard to separate the marriage substitutes from
marriage.

By trying to limit marriage to ceremony marriages, two distinct
problems arise. First, since states have given couples freedom to
structure relationships in manners other than formal marriage, a
limitation may create a Windsor-like Equal Protection claim.!5 One of
the most common structures that is available to both heterosexual and
same-sex couples is RDPs.16 RDPs are not recognized by the Code as a
marriage.” Thus, under current law, in most states, individuals who are
in a RDP must file married at the state level and single at the federal
level. This same distinction, e.g., filing jointly for state purposes and
separately for federal purposes, was the part of the successful Equal
Protection claim in Windsor. The analysis of the application in the
context of Windsor will lend light on how to approach the new state
approaches available for non-marital cohabitants.

Moreover, the extreme nature of the marriage substitute problem
can be explained in a hypothetical surrounding Justin Wolfers and
Betsey Stevenson. They are world famous economists; as is the case with
many economists, economic theory has taken over their lives.18 After
dating and obtaining their PhDs from Harvard, when most couples
would decide to get married, Justin and Betsey did a cost-benefit
analysis of marriage. Because their incomes were similar, they would be
paying more taxes than if they filed separately. “I love Betsey and all, but
is the marriage certificate worth thousands of dollars annually?”1* More
telling, Justin says “so I prefer to remain unmarried, at least in the eyes
of the tax man.”20 Justin and Betsey are even a more extreme

13 See supra note 12.

14 See, e.g., Eskridge, supra note 1, at 1884; see also Aloni, supra note 11, at 579-81; Widiss,
supra note 1, at 58-59.

15 See Lathrope, supra note 12, at, 261-63.

16 Eskridge, supra note 1, at 1884; Widiss, supra note 1, at 58-59.

17 2013 Revenue Ruling, supra note 6, at *12.

18 Jenny Anderson, Economists in Love: Betsey Stevenson and Justin Wolfers, IT’S NOT YOU,
IT’S THE DISHES BLOG (Mar. 10, 2011), http://www.itsthedishes.com/2343/2011/03/economists-in-
love-betsey-stevenson-and-justin-wolfers.

19 Id.

20 Id.
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consideration of the marriage substitute problem. They have avoided
even the state recognition by not entering into a state level recognition
regime. They have opted out of the recognition and for the purposes of
the Code, although they have the functional equivalent rights as a
married couple, they would not be married for the Code. For the
purposes of this Article, I will refer to these types of relationships as
“symbiotic relationships.”

This fundamental problem with the construction of the family unit
as the proper tax unit is ripe for examination. The ultimate conclusion
of this analysis is that if the purpose of the Treasury is to raise revenue,
then a more inclusive concept of the term marriage should be
instituted.2t What this Article examines are the characteristics of
“marriage” and how, in context of recent rulings, that term should be
interpreted.

Setting aside marriage-like institutions for the moment, the term
marriage itself means vastly different things. Each state has a different
bundle of rights associated with marriage. These differing rights appear
in a number situations, for example some appear during life such as,
dower and curtsey, homestead and spousal privilege;22 some are not
evident until divorce;s while some arise at death, e.g., intestacy.
Moreover, even if marriage were ubiquitous, states have allowed
modification of the assumed definition through alteration in ante- and
post-nuptial agreements. If marriage means differing rights at the state
level and states provide alternative arrangements as “marriage by a
different name,”2¢ a more comprehensive understanding of the pluralist
array of family arrangements is needed to adequately interpret the term
“spouse,” “husband,” and “wife” in the Code.

21 The IRS has at least once told opposite parties to a civil union that they are “husband and
wife” for section 6013 of the Code purposes. Letter from Pamela Wilson Fuller, Senior Technician
Reviewer, L.R.S. Office of Assoc. Chief Counsel (Procedure and Administration), to Robert Shair,
Senior Tax Advisor, H&R Block (Aug. 30, 2011) [hereinafter 2011 Letter], available at
http://www.proskauer.com/files/uploads/Documents/IRS-Letter-2011-on-Civil-Unions-in-
Mlinois.pdf (last visited Aug. 12, 2014) (letter on file with author); see also, Brunson, supra note 12,
at 127; Amy S. Elliott, IRS Memo Indicates Civil Unions Are Marriages for Tax Purposes, 133 TAX
NOTES 794, 794 (2011).

22 For spousal privilege see Trammel v. United States, 445 U.S. 40, 48-50 n.9 (with a fifty state
survey, eight states have old mandatory rule, sixteen states have tough override rule) and
Eskridge, supra note 1, at 1911. Also in this context, states have changed the rights of the
members of the family, including the right to not consent to sex. The marital rape exception has
been mostly abolished. Although some states still have exemptions and allowances. See Eskridge,
supra note 1, at 1914-15; Jill Elaine Hasday, Contest and Consent: A Legal History of Marital Rape,
88 CALIF. L. REV. 1373, 1380, 1484-85 (2000). Further, states have vastly different adultery laws.
There are twenty-two states that still penalize adultery as a misdemeanor. Eskridge, supra note 1,
at 1914 & n.121 (categorizing state statutes).

23 For example, Georgia does not guarantee maintenance in the event of infidelity. See, e.g.,
Aloni, supra note 11, at 595-96.

24 Aloni, supra note 11, at 577.
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The argument proceeds in four parts. Part I examines and classifies
the various pluralistic arrangements and the reasons states created such
marriage equivalents. Part II discusses the evolution of the family unit
taxation under the Code starting with the enactment of the modern
income tax through current. In this section, I put the tax treatment of
same-sex couples through Windsor, in the continuum of the family unit
taxation. Part III examines Treasury’s answer to the mobile marriage
problem and the associated issues with its approach. Part IV looks at the
use of the term marriage and the multitude of ways it may be
interpreted, as well as the pitfalls associated with tethering tax policy on
an outdated concept, and evaluates the correct choice for Treasury. I
will identify these positive legal problems and show how they will be
resolved. The Article will propose a definition of marriage that relies on
utilitarian family law factors to objectively determine if a relationship
rises to marriage.2s The ultimate conclusion of the Article is that a more
robust heuristic of the term “marriage” is needed from a tax policy and
fairness perspective. The Article concludes by providing a functional
four-prong test in examining whether a relationship should be
considered marriage for the Code.

I. COHABITATION AGREEMENTS

A deeper understanding of the construct of marriage is needed to
place the current debate on the proper family unit for federal tax
purposes into perspective. For example, not only are there various forms
of cohabitation recognized in the states, but marriage also means
something substantively different from state-to-state. There are different
inchoate rights among states. For example, each state has substantively
different divorce, intestacy, antenuptual, and spousal privilege. After all,
there are different politics and governance within the fifty states. The
rise of nonmarried couples in the 1970s to legal recognition of
cohabitation arrangements to same-sex couples demand for the
underlying bundle of marriage rights in the 1980s coupled with the rise
in a utilitarian norm of marriage created various new forms of state
recognized cohabitation that are not tethered to the natural law norms
of historic marriage.26 Until Windsor, the only construct that Treasury
had to consider was a traditional ceremonial marriage. After Windsor,
Treasury is faced with both the mobile marriage problem and the
marriage substitute problem.?” In the next section, I will address the

25 Eskridge, supra note 1, at 1886.

26 Aloni, supra note 11, at 593.

27 See United States v. Windsor, 133 S. Ct. 2675, 2708 (2013) (Scalia, J., dissenting); 2013
Revenue Ruling, supra note 6, at *1.
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historical tax treatment of the family. In this section, I will provide a
taxonomy to contextualize the discussion.

The issue of same-sex marriage came to the forefront of national
consciousness when in 1993 a Hawai'ian state court in Baehr, decided
that refusing to grant marriage licenses to same-sex couples was sex-
based discrimination.2¢ This decision created an issue of whether other
states would have to recognize the marriage under the Full Faith and
Credit Clause. Congress, under the Effects Clause, in 1996 enacted
DOMA to preempt the argument that states would have to recognize
same-sex unions from other states.2> DOMA has two key sections:
section 2 gave states the power to recognize or not recognize a same-sex
marriage; and section 3 created a federal definition of marriage for the
purposes of federal law.

In June 2013, the U.S. Supreme Court in Windsor, held that section
3 of DOMA was unconstitutional.0 After Windsor, every federal statute
that refers to marriage will no longer be tied to the unconstitutional
Section 3 definition. The Court emphatically decided that the issue of
marriage was exclusively the purview of the states.3! Although Windsor
held DOMA unconstitutional, the Court did not prohibit restrictions on
same-sex marriage at the state level.32

Within the mobile marriage context, states are now struggling with
the implication of Windsor. Some states, such as Indiana, are attempting
to strengthen their state level prohibitions.33 Others, such as Illinois and
New Jersey, have legislatively approved same-sex marriage based on the
decision.34 Still others, such as Utah are seeing the state level
prohibitions held unconstitutional by the federal courts.3s As the Utah
challenge makes clear through the expedited grant of appeal to the

28 Baehr v. Lewin, 852 P.2d 44 (Haw. 1993).

29 Defense of Marriage Act, Pub. L. No. 104-199, 110 Stat. 2419 (codified as amended at 1
US.C.§7and 28 US.C. § 1738C (1996)).

30 Windsor, 133 S. Ct. at 2693-95.

31 Id. at 2693 (“The responsibility of the States for the regulation of domestic relations is an
important indicator of the substantial societal impact the State’s classifications have in the daily
lives and customs of its people.”).

32 Id.

33 See, e.g., Abdul-Hakim Shabazz, Indiana Vote on Constitutional Ban on Gay Marriage Faces
Hurdle, CHI. TRIB. (Jan. 28, 2014), http://articles.chicagotribune.com/2014-01-28/news/sns-rt-us-
usa-gaymarriage-indiana-20140122_1_gay-marriage-proposed-amendment-doma.

34 S.B. 10, 98th Gen. Assemb., Reg. Sess. (Ill. 2013), available at http://legiscan.com/IL/text/
SB0010/2013; Garden State Equal. v. Dow, 434 N.J. Super. 163 (Super. Ct. Law Div. 2013);
Monique Garcia, Quinn Signs Illinois Gay Marriage Bill, CHI. TRIB. (Nov. 20, 2013),
http://articles.chicagotribune.com/2013-11-20/news/chi-illinois-gay-marriage-bill-signing-
20131120_1_civil-unions-gay-marriage-gay-rights; Kate Zernike & Marc Santora, As Gays Wed in
New Jersey, Christie Ends Court Fight, N.Y. TIMES (Oct. 21, 2013), http://www.nytimes.com/2013/
10/22/nyregion/christie-withdraws-appeal-of-same-sex-marriage-ruling-in-new-
jersey.html?_r=0.

35 Kitchen v. Herbert, 961 F. Supp. 2d 1181 (D. Utah 2013), affd, 755 F.3d 1193 (10th Cir.
2014).
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Tenth Circuit and the stay granted by the Supreme Court, it seems
likely that the constitutional challenges to state level DOMAs, e.g.,
marriage prohibitions, will go before the Court in the near future.

More importantly, a new social pluralism has been fostered
through the creation of various new institutions to formalize
cohabitation among both same-sex and heterosexual couples.3” These
marriage substitutes fall within two broad categories: (i) civil unions and
broad domestic partnerships that carry rights and obligations equivalent
to marriage and (ii) limited domestic partnerships, reciprocal
beneficiary registrations, and designated beneficiary agreements which
carry lesser rights than marriage.3# These alternative institutions to
marriage can be traced to a shift in family law from natural law norms
to utilitarian norms.3 The natural law norm of marriage is a gateway for
family formation, and from marriage into procreative marriage.4 A
more modern perspective of the concept is of an “individual flourishing
and the value of family for both partners as well as children they are
rearing”41—a utilitarian norm.

This conceptual reimagining of marriage is not unique; the
marriage is not static. Marriage generally is examined through the lens
of a historic and cultural time frame. For example, in the early twentieth
century, the conceit marriage generally meant a husband and wife of the
same race, same ethnicity, religion, politics, and socio-economic
background. These mandatory rules were designed under the
mandatory natural law norms to encourage couples to procreate and
rear children for the benefit society as defined at the time. Almost all
states had race-based restrictions42 and restrictions for mentally-
handicapped individuals from both marrying and reproducing.4:

36 Herbert v. Kitchen, 134 S. Ct. 893 (2014).

37 Eskridge, supra note 1, at 1884.

38 M.V. LEE BADGETT & JoDY L. HERMAN, WILLIAMS INST., PATTERNS OF RELATIONSHIP
RECOGNITION BY SAME-SEX COUPLES IN THE UNITED STATES (2011), available at
http://williamsinstitute. law.ucla.edu/wp-content/uploads/Badgett-Herman-Marriage-
Dissolution-Nov-2011.pdf.

39 Eskridge, supra note 1, at 1887; see also Levy v. Louisiana, 391 U.S. 68, 71-72 (1986)
(finding the state’s interest in discouraging extra-marital procreation to be insufficient).

40 Eskridge, supra note 1, at 1887; Alice Ristroph & Melissa Murray, Disestablishing the
Family, 119 YALE L.J. 1236, 1252 (2010); Carl E. Schneider, The Channeling Function in Family
Law, 20 HOFSTRA L. REV. 495, 497-98 (1992).

41 Eskridge, supra note 1, at 1887; see also Ristroph & Murray, supra note 40, at 1252;
Schneider, supra note 40, at 497-98.

42 Brief of NAACP Legal Defense and Educational Fund as Amicus Curiae at 1-6, Loving v.
Virginia, 388 U.S. 1 (1967) (No. 395) (describing the campaign to repeal anti-miscegenation laws
and arguing that their invalidation was essential to confirm the antiracism agenda of the Court’s
civil rights precedents).

43 Eskridge, supra note 1, at 1905.
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These constructs have broken down through cultural shifts of the
utilitarian norm base.4 This is supported through court decisions
reflecting societal preferences. In Loving v. Virginia,*® race-based
restrictions on marriage were held unconstitutional. The idea that
couples have to procreate has broken down in Lawrence.*® A large
majority of states have narrowed their rules prohibiting marriages
among those with mental disabilities. Moreover, various laws
surrounding marriage have changed radically, such as the marital rape
rules.

A.  Domestic Partnerships

The first recognized form of cohabitation outside of marriage,
whether state sanctioned or common law, were domestic partnerships.+
In the 1980s same-sex marriage recognition was not a viable political
option. Therefore, leaders of the community drafted rights at the
municipal level.48 Because these statutes were at the municipal level few
substantive rights could be granted. The primary goal of these
ordinances was to ensure that couples could receive health insurance,
employment benefits, and hospital visitation privileges.4

Currently, there are dozens of municipal domestic partnership
registries.’0 These domestic partnership registries are not limited to
same-sex couples and have increased the alternatives available to
traditional marriage. But domestic partnerships have limited substantive
rights and no inchoate rights.

B.  Reciprocal Beneficiaries

As the same-sex couple civil rights movement gained political and
cultural momentum in the early 1990s, a demand for greater rights, e.g.,
the right to marry, gained momentum.5! In 1993, the Hawaiian Supreme

44 Id.

45 388 U.S. 1 (1967).

46 Lawrence v. Texas, 539 U.S. 558, 574 (2003); see also Susan Frelich Appleton, Leaving
Home? Domicile, Family, and Gender, 47 U.C. DAVIS L. REV. 1453, 1501 (2014); Margo Kaplan,
Sex-Positive Law, 89 N.Y.U. L. REV. 89, 142 (2014).

47 See Eskridge, supra note 1, at 1936-37.

48 Id.

49 Id.

50 For a listing of most of these registries, see City and County Domestic Partner Registries,
HUMAN RIGHTS CAMPAIGN, http://www.hrc.org/resources/entry/city-and-county-domestic-
partner-registries (last visited Mar. 12, 2014).

51 BADGETT & HERMAN, supra note 38; Aloni, supra note 11, at 581; Eskridge, supra note 1, at
1938.
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Court in Baehr ruled that it was unconstitutional under the state
constitution to exclude same-sex couples from civil marriage.s2

Rather than open the state up for same-sex marriage, Hawai’ian
legislators included a ballot measure amending the state constitution to
prohibit same-sex marriage.5> However, as a compromise, the ballot
included a reciprocal beneficiary provision. Both matters passed.
Although, the restriction on the traditional marriage concept was
restricted, this was the first time a state offered a legal recognition to
same-sex couples.54

The Reciprocal Beneficiaries Act of 1997 gave recognition to
approximately sixty rights generally associated with marriage.5s Some of
the most important marriage-like rights under the act were inheritance
rights; right to own property as “tenants in the entirety,” health
insurance, pension, and other typical benefits an employer would
provide for a spouse.5¢ Despite including some of the rights associated
with marriage, other important marital rights are lacking. For example,
there are no support and property division rights upon separation.s?

The domestic partnership regime has been adopted in a number of
states.’8 In 2000, Vermont passed a similar law open to both
heterosexual and same-sex couples. Colorado then in 2009 passed a law,
followed by Maine, Maryland, and Wisconsin.?®® These laws all share
similar characteristics that a designated person should be the
presumption intestate or testate taker, the health care surrogate, the
right to preference as a decision maker in the event of incapacity and the
primary claimant for workers compensation benefits and wrongful
death suits.

52 Baehr v. Lewin, 852 P.2d 44, 67 (Haw. 1993).

53 Eskridge, supra note 1, at 1938.

54 BADGETT & HERMAN, supra note 38; Aloni, supra note 11, at 581; Eskridge, supra note 1, at
1938.

55 HAW. REV. STAT. § 572C (2014).

56 BADGETT & HERMAN, supra note 38; Aloni, supra note 11, at 581; Eskridge, supra note 1, at
1938.

57 See HAW. REV. STAT. § 572C-1 to -7 (2014).

58 Id.

59 See Colorado Designated Beneficiary Agreement Act, 2009 Colo. Legis. Serv. ch. 107
(codified at COLO. REV. STAT. §$ 15-22-101 to -112 (2011)); An Act To Promote the Financial
Security of Maine’s Families and Children, 2004 Me. Legis. Serv. ch. 672 (West) (codified in
various parts of Maine Laws) (new institution of “registered domestic partners”); 2009 Md. Laws
ch. 602; 2008 Md. Laws chs. 590, 599 (new institution of “domestic partnership”); VT. STAT. ANN.
tit. 15, § 1303 (West 2011); WIS. STAT. §770.001 (2011) (new institution of “domestic
partnership”).
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C.  Civil Unions and Registered Domestic Partnerships

The next category encompasses civil unions and broad domestic
partnerships that carry rights and obligations comparable to marriage
under state law. This new marriage-like institution was created in
Vermont in 2000, and bestowed the legal duties and rights of marriage
without the name.s0 Although these statutes offer the same or
substantively similar benefits to full marriage, they have been described
despairingly by Justice Kennedy as “second-tier marriage[s].”¢!

Initially, nine states had civil union laws. However, the four states
that provided civil unions for same-sex couples only, repealed those
laws upon recognition of same-sex marriage.©2 Currently, four states
recognize civil unions: Illinois, Hawaii, Colorado, and New Jersey.s3 The
District of Columbia and four states, Nevada, California, Washington,
and Oregon, offer full-benefits domestic partnership laws.

D. Marriage

In 2003, the path was paved for same-sex marriage when the
Massachusetts Supreme Judicial Court decided Goodridge v. Department
of Public Health.s¢ In Goodridge, the court held that denying a marriage
license to same-sex couples violated the Equal Protection Clause.s> The
court went further, stating that a civil union alternative would not
remedy the constitutional prohibition. After the Massachusetts decision,
twelve states and the District of Columbia recognized same-sex
marriage.s

Since Windsor was decided in June 2013, a further shift in the
approach by states has become evident. Emboldened by the equal
protection language in Windsor, two mores states have added marriage
to the menu of options available to same-sex couples.s” In Connecticut,

60 VT.STAT. ANN. tit. 15, § 1201-1207 (West 2012); see Eskridge, supra note 1, at 1940.

61 United States v. Windsor, 133 S. Ct. 2675, 2694 (2013). Moreover, there are stigmas to
having a separate but equal regime. See Aloni, supra note 11, at 612. But see Robin West, The
Incoherence of Marital Benefits, 161 U. PA. L. Rev. ONLINE 179 (2013),
http://www.pennlawreview.com/online/161-U-Pa-L-Rev-Online-179.pdf.

62 See Jessica R. Feinberg, Avoiding Marriage Tunnel Vision, 88 TUL. L. REV. 257, 270 (2013).

63 Id.

64 Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941 (Mass. 2003).

65 Id. at 950.

66 The opening of marriage took various forms of action. In Iowa and California, court
decisions provided the way. Through legislative action same-sex marriage resulted in Vermont,
the District of Columbia, New Hampshire, New York, Rhode Island, Delaware, and Minnesota.
While in Washington and Maryland a combination of legislative action and popular vote resulted
in same-sex marriage. In Maine, a ballot measure enacted same-sex marriage. See Feinberg, supra
note 62, at 269.

67 See supra note 34 regarding same-sex marriage in Illinois and New Jersey.
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Vermont, New Hampshire, Rhode Island, and Delaware civil union laws
were repealed after legalization of same-sex marriage.6s

E. Inchoate Rights

Same-sex couples and opposite-sex couples have a variety of
choices depending on the jurisdiction. The menus change and continue
to evolve. The traditional defense of the concept of marriage created the
alternative choices outlined above. These choices create competition in
the marketplace which then not only elevates these choices but also
undermines the older institution.®® Now that the list of choices has
expanded, the likelihood of contraction is slim. Further, it is argued that
the list should be expanded. There are many types of relationships that
should be considered, such as friends and siblings that live in long-term
non-conjugal relationships, extended families, and adult children living
with and caring for their parents.

One problem with a theoretical examination of the construct is that
marriage is very sticky. Despite the availability of equivalent status,
same-sex couples prefer marriage to civil unions or registered domestic
partnerships.70 “An average of 30% of same-sex couples married in the
first year that their state allowed them to marry, while only 18% entered
into civil unions or broad domestic partnerships in the first year states
offered these statuses.””!

More importantly going forward is a thesis that these institutional
labels really represent a core bundle of rights. That bundle focuses on
traditional family law principles. Rather than looking at the labels
associated at these institutions, it would be better to use a framework of
utilitarian premises.

There are three main goals of state recognition of the family unit.
First, is encouragement of committed relationships for the benefit and
happiness of the partners and the children. Second, a system of
standardized default rights and standards such as inheritance rights and
health care decisions. Finally, the recognition provides protection for
the family unit, such as children.

If the menu expands, or at least does not contract, how should we
think about these alternatives in the context of the Code? The core
tenets of a utilitarian approach to family law relationship recognition
ignores the necessity for social conventions and focuses on the bundle of
rights associated with that recognition. If the new family law paradigm

68 Feinberg, supra note 62, at 270.

69 Eskridge, supra note 1, at 1957-58.

70 BADGETT & HERMAN, supra note 38, at 1.
71 Id.
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shifts to cohabi