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Consumers make purchasing decisions in various markets every day. Contrary
to common belief, such decision-making is often not the result of deliberate analysis
of information or of rational thinking. Rather, it is frequently based on feelings,
sensations and intuition. Purchasing decisions are not made in a vacuum and are
regularly influenced by sellers’ manipulation and selling tactics.

It is well documented that people receive a substantial part of the information
they possess via non-verbal communication. One of the most alarming aspects of this
reality is that consumers are mostly unaware of non-verbal cues and the ways they
can influence them. Therefore, consumers can hardly correct their mistakes and
protect themselves against such influence. This stands in sharp contrast to the
increasing efforts invested by marketers in employing non-verbal marketing methods.

Despite the enormous impact of non-verbal communication on consumers’
purchasing decisions, current law neglects to address the encoding and decoding of
wordless cues exchanged between consumers and businesses. Instead the law mainly
focuses on defending the public against misleading verbal information. This opens a
challenging gap between the law’s intention to protect consumers from deceptive
practices and its ability to do so effectively; this contributes to a false consciousness in
consumers of proper protection. It provides consumers with an artificial sense of
effective legal protection while leaving them exposed to far more sophisticated
manipulations of which they are mostly unaware.
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Non-verbal manipulations are a robust phenomenon, extensively employed by
sellers who are well versed in marketing research. Yet legal scholars, judges and
legislatures lack a systematic understanding of how non-verbal cues influence
consumers, let alone how the law should respond. This Article, while focusing on the
psychology of non-verbal manipulations, aims to narrow this gap descriptively and
normatively.
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INTRODUCTION

Consumers make purchasing decisions in various markets every
day. Many of these decisions are mundane. Examples are which coffee
to get in the morning, where to buy a new shirt, or what kind of body
lotion to use. Other decisions are less routine, such as choosing among
vacations, cars and houses, or purchasing furniture and jewelry.

Contrary to common belief, decision-making is often not the result
of deliberate analysis of information and data and of rational thinking,
but of feelings, sensations and intuition. Purchasing decisions are not
made in a vacuum. The basic premise of the science of marketing is that
consumers’ purchasing decisions are highly influenced by sellers’
manipulation and selling tactics. Nonetheless, the focus of the law is
only on inaccurate or misleading information. Slightly restated, the law
largely ignores numerous non-verbal selling manipulations that attempt
to influence decision-making in subtle and unconscious ways.

Consider the following examples which represent different kinds of
marketing practices: an attractive (female) seller flirts with a potential
(male) buyer, creating greater willingness to shop. A bookshop owner
utilizes a chocolate scent that draws prospective consumers to spend
more time in the store while increasing their tendency to purchase
books. An outfitter uses distorting mirrors and pale painted walls that
slim customers’ figures and cajole them into a purchase. A supermarket
strategically designs the sales floor so that children make eye contact
with cereal characters, thus instilling feelings of trust and connection. A
fast food restaurant plays rhythmic and fast music to prod clients to
consume more food in a given time and quickly vacate tables.

This Article seeks to answer the following questions: Should the
law tackle and regulate such selling tactics? If so, what is the appropriate
regulatory approach? This challenge is especially important since
policymakers have a somewhat vague understanding of what constitutes
“unfair practice” which results in “market manipulation,” which is
aggravated with respect to non-verbal practices. On the prescriptive
level, the challenge increases in light of the common suspicion in the
United States of paternalistic state intervention.!

1 A good example may be New York City’s initiative to ban sales of supersize soft drinks,
the debate it ignited and the backlash of public protest. For a detailed discussion of this rule and
its regulatory aspects, see David Adam Friedman, Public Health Regulation and the Limits of
Paternalism, 46 CONN. L. REV. 1687 (2014) (discussing the relation between public health and
paternalism from various perspectives); see also Laura Hoffman, Cigarettes vs. Soda?: The
Argument for Similar Public Health Regulation of Smoking and Obesity, 46 CONN. L. REV. 1889
(2014); Zita Lazzarini & David Gregorio, Personal Health in the Public Domain: Reconciling
Individual Rights with Collective Responsibilities, 46 CONN. L. REV. 1839 (2014); Wendy
Mariner, Paternalism, Public Health, and Behavioral Economics: A Problematic Combination,
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True, consumer law aspires to tackle unfair manipulation and
provide adequate protection to consumers.2 Legal regulation issued by
state and federal legislators aims to reduce sellers’ ability to take
advantage of consumers’ vulnerability. However, legislators traditionally
tailor legal rules on the assumption that consumers make decisions—
rationally or irrationally—on the basis of available and relevant
information. Legislatures and judges further presume that verbal
information is most important in such decisions and therefore should
be scrutinized. This concentration on information given to consumers
and on verbal communication between them and vendors arises from
some inaccurate assumptions on how consumers make decisions. As we
explain throughout this Article, this overlooks the need to protect
consumers from non-verbal manipulations.

As we demonstrate in this Article, the importance of this omission
by policymakers can hardly be overstated. It is well documented that
people receive a substantial part of the information they possess
unconsciously via non-verbal communication.3 This kind of
communication is especially powerful since its recipients employ
different cognitive mechanisms from those used for processing verbal
information. Most importantly, non-verbal communications are usually
much harder to reflect upon.+ Decision-making based on these involves
feelings, emotions and intuition—rather than information and
deliberative reasoning. One of the most alarming aspects of this reality is
that consumers are mostly unaware of non-verbal cues and the ways it
can influence them. Furthermore, consumers cannot escape non-verbal
communication. Since one cannot correct one’s mistakes without being

46 CONN. L. REV. 1817 (2014); Wendy E. Parmet, Beyond Paternalism: Rethinking the Limits of
Public Health Law, 46 CONN. L. REV. 1771 (2014); Katherine Pratt, The Limits of Anti-Obesity
Public Health Paternalism: Another View, 46 CONN. L. REV. 1903 (2014); Yofi Tirosh, Three
Comments on Paternalism in Public Health, 46 CONN. L. REV. 1795 (2014); Lindsay F. Wiley,
Sugary Drinks, Happy Meals, Social Norms, and the Law: The Normative Impact of Product
Configuration Bans, 46 CONN. L. REV. 1877 (2014). The rule was rejected by New York’s state
courts and received a considerable amount of public attention. See, e.g., Michael M. Grynbaum,
New York’s Ban on Big Sodas Is Rejected by Final Court, N.Y. TIMES (June 26, 2014), http://
www.nytimes.com/2014/06/27/nyregion/city-loses-final-appeal-on-limiting-sales-of-large-
sodas.html.

2 See infra Section LA.

3 See infra Section I.C.

4 R. J. R. Blair, Facial Expressions, Their Communicatory Functions and Neuro-Cognitive
Substrates, 358 PHIL. TRANSACTIONS OF THE ROYAL SOC’Y B: BIOLOGICAL SCI. 561, 561 (2003).
For a broader theoretical discussion of the differences between the “functional properties of
nonverbal and verbal representational systems and their empirical implications for memory,
language, and cognition generally,” see Allan Paivio, Dual Coding Theory: Retrospect and
Current Status, 45 CANADIAN J. PSYCHOL. 255 (1991). For a discussion of the interaction with
economics, see Colin Camerer, George Loewenstein & Drazen Prelec, Neuroeconomics: How
Neuroscience Can Inform Economics, 43 J. ECON. LITERATURE 9 (2005).
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aware of them, consumers are unable to learn effectively from their
experience and avoid repeating these purchasing mistakes.

The law neglects to address the encoding and decoding of wordless
cues exchanged between consumers and businesses. This creates a
challenging gap between the law’s intention to protect consumers and
its ability to do so effectively. Furthermore, the current legal approach
contributes to consumers’ unfounded faith in proper protection. It
provides consumers with an artificial sense of effective protection while
leaving them exposed to sophisticated market manipulations.

The law’s disregard and mistreatment of these non-verbal
exchanges demonstrates that marketing scholars and market forces are
ahead of legal scholars—let alone judges—in how influence works at the
point of purchase. More generally, this neglect may serve as a powerful
illustration of important ways in which the law is slow to respond to
recent advancements in behavioral and marketing sciences. We believe
that this is an important lesson that policymakers should keep in mind,
and we incorporate it into our analysis and policy recommendations
below.

Indeed, it has recently been argued that the concept of market
manipulation, as understood and treated by legislatures and judges, is
descriptively and theoretically incomplete.5 However, even this
important and pioneering literature does not tackle systematically the
kind of manipulations we address. Thus this Article enriches the
literature by updating and broadening the framework for the realities of
a marketplace that is manipulated by non-verbal cues.

Non-verbal manipulations are a pervasive phenomenon, employed
by sellers who mostly are well acquainted with marketing research.s
Legal scholars, judges and legislatures, however, lack a systematic
understanding of the dominance of non-verbal cues in influencing
consumers, let alone how the law should respond. This Article aims to
narrow this gap significantly.

In sum, non-verbal manipulations deeply influence consumer
decision-making in a subtle, sophisticated way. Such manipulations are
most often not under the control of the thinking of the decision-maker,
who (to begin with) is unaware of the manipulation. Accordingly, this
Article seeks to draw the line between sellers’ legitimate marketing
processes on the one hand and illegitimate influences that should be
regulated on the other. In essence, we argue that the definition of
misleading or deceptive practices should be revisited and revised. The
orthodox view of unfair practices presumes that as long as the

5 See, e.g., Micah L. Berman, Manipulative Marketing and the First Amendment, 103 GEO.
L.J. 497 (2015); Ryan Calo, Digital Market Manipulation, 82 GEO. WASH. L. REV. 995 (2014).
6 We return to this important fact infra Section I.D.
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information communicated is accurate, the nature of its impact on
people’s consumption is secondary and often should be considered “fair
play.” However, we will argue that many kinds of non-verbal
communications undermine consumers’ overall utility and may be
misleading and deceptive. This may be true even if the information
provided is accurate.

The Article is organized as follows: Part I summarizes the current
consumer law landscape. It defines the term “Non-Verbal Market
Manipulation” for the purpose of this Article, then briefly surveys recent
case law and initiatives by the Federal Trade Commission (FTC) and
state legislatures. This review shows that present consumer law leaves
manipulative non-verbal communication unregulated. Part II presents
common non-verbal manipulations and discusses their effectiveness.
We focus on the manipulative use of vision, color, scent, music and
celebrities by sellers. Part III provides policy recommendations. It first
examines whether non-verbal manipulations should be inspected
(normatively) and whether and how existing consumer law can regulate
them (positively). This discussion exemplifies that the notions of
deceptive and misleading practices should be reconsidered so to allow
consumer law to address non-verbal communications. It further
provides a general framework delineating several key considerations
that should shape this policy. Part IV tackles some limitations,
reservations and arguments against our thesis. It concerns issues such as
fear of regulatory slippery slope; paternalism and consumers’
heterogeneity; concern of over-regulation that will undermine
consumers’ overall utility; and more. A brief conclusion follows.

I. BACKGROUND: MARKET MANIPULATIONS AND CURRENT
CONSUMER PROTECTION LANDSCAPE IN A NUTSHELL

This Part briefly answers the question of how the current law
addresses manipulative selling tactics. For an informed response to this
question, Section A concisely portrays the current consumer law
landscape. Here we show that the law mainly focuses on verbal data and
information, while virtually ignoring non-verbal messages and
communications.

To understand the term “Non-Verbal Communications,” Section B
explains what dual reasoning is. Thereafter Section C sketches a rough
map of consumer-seller forms of communication, while proposing a
taxonomy that points to the ones this Article addresses. Section D
concludes this Part by defining the term “manipulative” for the purpose
of this Article.
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A.  Market Manipulations and Current Consumer Law

The relationship between sellers and consumers is typically
characterized by unequal bargaining power. Sellers, as repeat players,
have various advantages over consumers, who are usually “one
shotters.”” For instance, sellers are more familiar with the product’s
characteristics. They draft the contracts that govern the transaction.
They have smoother access to marketing, legal and financial experts.
They have accumulated more experience in litigating cases in court.
They also enjoy greater ability to cooperate among themselves and unite
strategically, thus influencing policymakers and public opinion in
various ways.8

Since its early days and for some fifty years thereafter, consumer
protection law has rested on this understanding while seeking to protect
the weaker party. In the early days, commentators and courts simply
used the unequal bargaining power terminology to rationalize the
protection afforded to consumers. Notions such as “consumers’
autonomy,” “consumers’ sovereignty,”® and “fairness” were—and still
are—often associated with this outlook.

Later on, the law-and-economics approach challenged this
traditional jargon and looked instead for market failures. These,
according to law-and-economics proponents, can hurt consumers and
undermine overall market utility. The main market failure, in the
context of consumer law, is asymmetric information.10 According to this
logic, if a market failure does not exist, the law should not intervene.!

More recently, insights drawn from behavioral economics have
called the economic perspective into question. Behavioral insights

7 See, e.g., Marc Galanter, Why the “Haves” Come Out Ahead: Speculations on the Limits of
Legal Change, 9 L. & SOC’Y. REV. 95 (1974). In some markets, however, consumers may gain
experience and knowledge. We discuss this point infra Section IV.C.

8 For a general explanation, see DANIEL A. FARBER & PHILIP P. FRICKEY, LAW AND PUBLIC
CHOICE: A CRITICAL INTRODUCTION 12-37 (1991).

9 See, e.g., Neil W. Averitt & Robert H. Lande, Consumer Sovereignty: A Unified Theory of
Antitrust and Consumer Protection Law, 65 ANTITRUST L.J. 713 (1997). For a general
explanation on consumers’ autonomy, see Anne Cunningham, Autonomous Consumption:
Buying into the Ideology of Capitalism, 48 J. BUS. ETHICS 229, 230 (2003). For a general
explanation on consumers’ fairness, see Lisa E. Bolton, Luk Warlop & Joseph W. Alba,
Consumer Perceptions of Price (Un)Fairness, 29 ]. CONSUMER RES. 474 (2003).

10 For early writings discussing informational market failures in consumer markets see, for
example, Arthur Allen Leff, The Pontiac Prospectus, 2 CONSUMER J. 25 (1974); Robert Pitofsky,
Beyond Nader: Consumer Protection and the Regulation of Advertising, 90 HARV. L. REV. 661
(1977).

11 Of course, a market failure does not necessitate, in and of itself, any kind of legal
intervention. According to the law-and-economics approach, such an intervention must still be
justified by a cost-benefit analysis. See Joseph E. Stiglitz, Markets, Market Failures, and
Development, 79 AM. ECON. REV. 197, 202 (1989).
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demonstrate that consumers depart from the classic paradigm of
rationality. Consumers suffer from various cognitive limitations and
biases and make ill choices under many circumstances. Thus, the
behavioral approach to law expands (beyond asymmetric information)
the circumstances under which legal intervention might be legitimate
and seeks to protect consumers from their cognitive pitfalls.12

In this Section we survey how the law in books responds to market
manipulations. While the discussion below captures only a small part of
the broad picture of consumer law, it still demonstrates two
complementary assertions: first, current consumer law tends to focus on
misleading verbal communications. In other words, the law attends to
verbal sales tactics that lead to consumers’ deliberative reaction; second,
current consumer law does not regulate non-verbal manipulations that
influence consumers in an underhanded way.

Market manipulations as discussed in this Article take place in the
pre-contractual stage in the consumer-seller relationship. It is here—
before the transaction is settled—that the seller employs selling tactics to
lure consumers into a deal. Consumer law traditionally regulates this
early stage by focusing on disclosures. Disclosing accurate and relevant
information is perceived as an effective tool that allows consumers to
reach informed decisions.

Disclosures are of two kinds: voluntary and compulsory. As for
regulating sellers’ voluntary disclosures, the law generally bans
fraudulent misrepresentation. Under many circumstances it also
prohibits silence fraud and omissions.13 Accordingly, the FTC14 invests
substantial resources in preventing and fighting misrepresentations and
misleading information disclosures.15

An interesting contemporary case of fraudulent misrepresentation
that demonstrates the focus on verbal communications is the lawsuit

12 See, e.g., Oren Bar-Gill, Seduction by Plastic, 98 Nw. U. L. REV. 1373, 1407 (2004); Shmuel
1. Becher, Behavioral Science and Consumer Standard Form Contracts, 68 LA. L. REV. 117
(2007); Russell Korobkin, Bounded Rationality, Standard Form Contracts, and
Unconscionability, 70 U. CHL L. REV. 1203 (2003).

13 For a detailed discussion see, for example, JOHN A. SPANOGLE ET AL., CONSUMER LAW:
CASES AND MATERIALS 1-122 (3d ed. 2007).

14 The FTC, established in 1914, is a dominant agency in the field of consumer protection.
The FTC states in its online site that its mission is “[t]o prevent business practices that are
anticompetitive or deceptive or unfair to consumers; to enhance informed consumer choice
and public understanding of the competitive process; and to accomplish this without unduly
burdening legitimate business activity.” See About the FTC, FED. TRADE COMMISSION, https://
www.ftc.gov/about-ftc (last visited Sept. 9, 2016).

15 For the statutory basis for the FTC’s action, see 15 U.S.C. § 45(a)(1) (2012) (“[U]nfair or
deceptive acts or practices in or affecting commerce, are hereby declared unlawful.”); id. §$ 52,
55 (defining false advertisement as misleading in a material respect and stating that where such
advertisement is likely to induce purchase is should be considered as an unfair or deceptive
practice).
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against Red Bull, the energy drink producer. Red Bull was sued in a class
action for its misleading and false advertising statement: “Red Bull gives
you wings.”16 The plaintiffs argued that such a slogan led consumers to
overestimate the positive traits and overall quality of the energy drink.
The lawsuit ended with a settlement that required Red Bull to pay
millions of dollars in compensation to American consumers.!”

The case of Pelman v. McDonald’s further illustrates the attention
that verbal disclosures receive within the realm of consumer law.1s In
this famous lawsuit, which enjoyed much media coverage, plaintiffs
claimed that McDonald’s violated consumer protection law. This claim
was based, among other things, on allegedly false representation. These
representations supposedly caused consumers to over-estimate how
healthy and nutritionally beneficial McDonald’s food is.

As these (and other) examples make evident, consumer law
concentrates on verbal communications. This concentration is
intensified by the FTC’s Advertising Substantiation Doctrine.!
According to this doctrine, advertisers and ad agencies should have a
reasonable basis for their selling statements before they are
disseminated.20

A recent example of fraudulent misrepresentation that the FTC
confronted by using this doctrine concerned L’Oréal Paris Youth Code
skincare products. The company’s campaign asserted the “new era of
skincare: gene science,” and that consumers could “crack the code to
younger acting skin.”21 According to the FTC’s complaint, L’Oréal made
false and unsubstantiated claims that its products “provided anti-aging
benefits by targeting users’ genes.”22

16 Ana Komljenovic & Brana Komljenovic, A Study of Marketing Techniques and Consumer
Protection in the Regulatory Framework of the European Union, 6 INT’L J. SOC. SCI. & HUMAN.
710, 712-13 (2016) (discussing the Red Bull consumer class action).

17 The court approved the settlement in May 2015. Stipulation of Settlement, Careathers v.
Red Bull N. Am.,, Inc., No. 1:13 CV-0369 (KPF) (S.D.N.Y. July 31, 2014). For more details on
the settlement, see ENERGY DRINK SETTLEMENT, http://www.energydrinksettlement.com (last
visited Aug. 23, 2016). For media coverage, see, for example, Mike Gardner, Is Metaphor in
Advertising Dead? What the Red Bull Payout Means for Brands and Their Slogans, THE DRUM
(Oct. 13, 2014, 1:25 PM), http://www.thedrum.com/opinion/2014/10/13/metaphor-advertising-
dead-what-red-bull-payout-means-brands-and-their-slogans.

18 Pelman ex rel. Pelman v. McDonald’s Corp., 396 F.3d 508 (2d Cir. 2005).

19 See Policy Statement Regarding Advertising Substantiation Program, 49 Fed. Reg. 30,999
(F.T.C. Aug. 2, 1984); see also Sterling Drug, Inc. v. FTC, 741 F.2d 1146 (9th Cir. 1984).

20 Although the Doctrine applies to implied statements as well, such implied statements
should be based on reasonable interpretation of the literal messages. See Policy Statement
Regarding Advertising Substantiation, 49 Fed. Reg. 30,999.

21 See Press Release, Fed. Trade Comm’n, L'Oréal Settles FTC Charges Alleging Deceptive
Advertising for Anti-Aging Cosmetics (June 30, 2014), https://www.ftc.gov/news-events/press-
releases/2014/06/loreal-settles-ftc-charges-alleging-deceptive-advertising-anti.

22 See id.
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As for compulsory disclosures, consumer law often requires sellers
to reveal information to consumers across a wide array of transactions.
Perhaps one of the most prominent and controversial examples of
compulsory disclosures is the Truth in Lending Act.23 Another example
is in the context of food, drug, and cosmetic labeling.2¢ There are many
other examples, of course, on both the federal and state levels.2s

The rationale behind these requirements is that informed
consumers can reach better decisions. Intelligent purchasing decisions,
in turn, advance market efficiency and minimize the need for regulatory
intervention. However, the efficacy of mandated disclosures is highly
debated and questioned for various valid reasons.26

The law protects consumers from unacceptable manipulations—
deceptive or otherwise unfair—in additional ways. One conspicuous
example is door-to-door sales. It has been noted that in many such sales
consumers fall prey to aggressive sales tactics and undue pressure.?”
Furthermore, consumers encounter these home solicitations in an
inconvenient environment, which is not commercial in nature.
Therefore, federal2s and state2® legislation mandates cooling-off periods,
which allow consumers to rescind the contract. For arguably similar
reasons, cooling-off periods have been enacted with respect to time-
sharing sales, used car sales and some other transactions.3> We shall
return to this point below.

In addition, the law protects consumers who may suffer injury or
encounter infringement of their rights in several other circumstances.
Important examples are referral schemes, telemarketing, and email

23 Truth in Lending Act, 15 U.S.C. §§ 1601-1667f (2012).

24 See 21 C.E.R. §§ 101, 201, 701 (2016); 27 C.F.R. §$ 4-5, 7 (2016); Ingredients, Packaging
& Labeling, U.S. FOOD AND DRUG ADMIN., http://www.fda.gov/Food/IngredientsPackaging
Labeling/default.htm (last visited on Oct. 21, 2016).

25 See, e.g., Consumer Leasing Act of 1976, 15 U.S.C. § 1667 (2012); 15 U.S.C. §$ 1601-
1667e. On the state level see, for instance, MASS. GEN. LAWS ch. 94 § 181 (2016) (requiring
grocers to post prices per standardized measures).

26 For a powerful recent example, see OMRI BEN-SHAHAR & CARL E. SCHNEIDER, MORE
THAN YOU WANTED TO KNOW: THE FAILURE OF MANDATED DISCLOSURE (2014).

27 See, e.g., State v. Direct Sellers Ass’n, 108 Ariz. 165, 167 (1972) (upholding a statute
regulating door-to-door salesmen since “a disproportionate number of door-to-door sales
involve misleading or high pressure sales tactics”).

28 See 16 C.F.R. § 429.1 (2016).

29 According to one study, every state—and the District of Columbia—has enacted a
cooling-off statute. See DEE PRIDGEN & RICHARD M. ALDERMAN, CONSUMER CREDIT AND THE
LAw, app. 14A (2015).

30 See 15 U.S.C. § 1635 (2012) (provision mandating a three-day right to rescind home
equity loans); N.Y. GEN. BUS. LAW § 198-b (McKinney 2012) (used car sales). A mandated
cooling-off period has also been granted in the context of home equity loans. See Home Equity
Loan Consumer Protection Act of 1988, Pub. L. No. 100-709 (codified as amended at 15 U.S.C.
§ 1601 (2012)) (amending provisions of the Truth in Lending Act).
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spam.3! In all these instances, consumer law seeks to minimize sellers’
ability to use illegitimate selling tactics that exploit its superior power
over consumers. Nevertheless, none of these initiatives tackles non-
verbal market manipulations.

An apparent explanation for the disparity in the legal treatment of
verbal as against non-verbal communication is that language is
considered by many to be the most fundamental, efficient, and
convenient means of communication. By and large, the accuracy of
words is relatively much easier to verify, prove, and measure. The law
normally regulates and responds to concepts such as truth and
falsehood, dishonesty and inaccuracy, from various other doctrines.
Hence, by focusing only on the accuracy of the words, the law
demarcates quite clear borders around its intervention. The law thus
minimizes allegedly slippery slopes that might result from scrutinizing
non-verbal cues.3?

In that regard, we argue that policy makers and legislatures are
tighting the easy wars rather than the important ones. Focusing on
verbal manipulations has a serious shortcoming as it leaves many
substantial effects on decision-making unnoticed. In terms of
influencing consumers, non-verbal manipulations can be far more
effective. Much of the information we possess comes from non-verbal
communications and signals. We next explain that, in light of the
psychological and marketing literature, the law should be hesitant in
asking merely “How did the manipulation occur?” instead of “To what
extent was the consumer manipulated?”

B. Deliberative and Non-Deliberative Modes of Reasoning

At this point it is important to explain briefly the concept of dual
reasoning, which is a key notion that sheds important light on our
analysis. A large body of literature demonstrates that individuals depart
from rational decision-making models in systematic and predictive
ways. Our starting point here is similar to the one chosen, among
others, by Hanson and Kyser: we believe that the law should take into
account how people deviate from rational thinking, but also “the
possibility that other actors will take advantage of [psychological

31 See, e.g., DOUGLAS ]. WHALEY, PROBLEMS AND MATERIALS ON CONSUMER LAW 105-124
(Vicki Been et al. eds., 5th ed. 2009).

32 However, we find it important